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The Mealey’s E-Mail News Report notified the 


defense attorney of a recent court decision from the 


highest court in a neighboring state. He was surprised 
to find the prosecution’s expert witness had also 
testified in that case. But the court held that footprints 
from inside a shoe were not a recognized area for 
expert testimony under the Daubert standard. As the 
defense attorney continued his search of analytical 
sources from Matthew Bender? including Moore’s 
Federal Practice® on the LexisNexis™ services, he quickly 
found further supportive commentary and analysis. 
When you need to go a step beyond cases and 

codes in your research, use the LexisNexis™ 


Total Research System—it’s how you know 


LexisNexis” 


It’s how you know ™ 


( For your free trial* on the LexisNexis Total Research System go to www.lexisnexis.com/freeweek or call 877.81 0.5324 


*The LexisNexis Total Research System “free trial offer” is available to law firms in the United States who have not subscribed to the 
LexisNexis online services within the last 30 days from the date of this publication. Additional restrictions may apply. Current LexisNexis 
customers should contact their account representative for information 

LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under license. It's How You Know is a 
trademark of LexisNexis, a division of Reed Elsevier Inc. Matthew Bender is a registered trademark of Matthew Bender Properties Inc 


Moore's Federal Practice is a registered trademark of Matthew Bender & Company, Inc 
© 2003 LexisNexis, a division of Reed Elsevier Inc. All rights reserved AL6447 


e defense attorney received a Mealey’s E-Mail News Report about a case that questioned the admissibility of this evidence. 
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Troublesome Questions 

The detailed analysis of a singu- 
lar appeals posture in the lore of em- 
ployment discrimination litigation 
by the definitive voice of the U.S. 
Court of Appeals for the 11th Cir- 
cuit opens the door to troublesome 
related questions (R. J. Barton, “De- 
termining the Meaning of ‘Direct 
Evidence’ in Discrimination Cases 
Within the 11th Circuit—Why 
Judge Tjoflat Was [WJright” (Octo- 
ber 2003.)) 

While the article is circumspect 
about Judge G.B. Tjoflat’s own views 
about employment discrimination, 
he has made them known off the 
bench: “Now we're inundated with 
employment discrimination. ... We 
didn’t have any of that in 1970.... 
You see every kind of bizarre case. 
Some are highly meritorious, some 
are frivolous. There are a lot of dis- 
gruntled people, both employees and 
employers. We can’t keep tearing 
each other up. The place of employ- 
ment can’t be an armed camp.” The 
Florida Bar News, Sept. 1, 2000. 

Such bluntness off the bench may 
explain why the former circuit chief 
judge and his circuit have not been 


given the respect of peers and jurists 
nationwide when compared to acco- 
lades for predecessors like Judges 
John Minor Wisdom and Elbert 
Tuttle in the old Fifth Circuit. They 
wrote the book in the 1960s on dis- 
crimination, which the 11th Circuit 
should have been required to follow 
after its creation in 1981. 

Judge Tjoflat is the lone active 
judge spanning the era of those ju- 
rists whose line died with the pass- 
ing of the legendary Judge Frank 
Johnson. He has been at least as 
prolific, even in discrimination 
cases, as those judicial giants and 
he has not hesitated to try to lead 
this circuit in new directions. 

But those efforts often generate 
fierce criticism both from within and 
outside of the federal judicial sys- 
tem, especially but not exclusively 
for their open hostility to civil and 
constitutional rights of plaintiffs 
other than white males and corpo- 
rations. Lonchar v. Thomas, 116 S. 
Ct. 1293 (1996) (Judge Tjoflat panel 
was criticized for relying on gut re- 
action rather than law in an attempt 
to accelerate the death penalty 
process). See also K.M. Blum, 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 
tion of the State of Florida; 


ers, 


fact or law; 


malice. So help me God.” 


The general principles which should ever control the lawyer in the prac- 
tice of the legal profession are clearly set forth in the following oath of 
admission to the Bar, which the lawyer is sworn on admission to obey 
and for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitu- 
“| will maintain the respect due to courts of justice and judicial offic- 


“| will not counsel or maintain any suit or proceedings which shall ap- 
pear to me to be unjust, nor any defense except such as | believe to be 
honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or jury by any artifice or false statement of 


“| will maintain the confidence and preserve inviolate the secrets of 
my clients, and will accept no compensation in connection with their 
business except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required by 
the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause 
of the defenseless or oppressed, or delay anyone's cause for lucre or 
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“Qualified Immunity—11th Circuit. 
is Out of Step,” Nat's L. J., Apr. 21, 
2003. (A line of decisions initiated 
by Judge Tjoflat was faulted for its 
protection of abusive police officers 
and other public officials who vio- 
late the law.) 

The New York Times criticized a 
Judge Tjoflat panel in a front page 
analysis for personifying the short- 
circuiting of some appeals in its 
March 1999 article, “Caseload Forc- 
ing Two-Level System for U.S. Ap- 
peals—More One-Word Rulings— 
Tens of Thousands of Cases Get 
Limited Review, According to Judges 
and Scholars.” The last word on that 
issue came four days later from a 
highly regard federal appeals chief 
judge. 

Under a heading, “Do Appeals 
Courts Flout Justice?” Judge Richard 
Posner wrote to distance his Seventh 
Circuit from decisions of “cases by 
one-word affirmances, without any 
opinion at all, which is something my 
court never does.” Would Judge 
Posner be any more complimentary 


of the verbosity making a mountain 
out of a legal molehill in the afore- 
mentioned Wright decision? It rightly 
has been disregarded by other 11th 
Circuit judges since its publication. 
For their own views to be heard, they 
will have to wait until one or more of 
their numbers returns that court of 
appeals to the proud direction taken 
by its predecessor before 1981. 

GaBE KaIMowITz 
Gainesville 


Commiting to Pro Bono 
After reading President McGrane’s 
comments in the October issue, I be- 
came inspired and movitated to par- 
ticipate in more pro bono legal work. 
Many of us (certainly myself) of- 
ten erroneously have concluded that 
we are too “specialized” to handle 
pro bono cases. For example, as an 
attorney involved primarily in rep- 
resenting nurses, hospitals, nursing 
homes (and their respective insur- 
ance carriers), I have typcially felt 
educationally and professionally 
challenged to represent indigent cli- 


ents in real estate, landlord-tenant, 
breach of contract, and tax matters. 
“T don’t know how.” “I’d be commit- 
ting legal malpractice.” 

Whose fault is this? None other 
than mine. Legal education clinics 
and seminars are offered on a near 
daily basis and in numerous loca- 
tions so as to teach and update at- 
torneys to enable them to handle 
most any type of case. 

In the future, I vow to become 
more knowledgeable in areas of the 
law where I can serve indigent cli- 
ents. They do deserve legal repre- 
sentation—and quality legal repre- 
sentation at that. I consider it my 
job, duty, and ethical responsibility 
as an attorney to provide this rep- 
resentation. I will strive to live up 
to Chesterfield Smith’s mandate in 
this respect. 

Thanks, Miles, for reminding me 
of my obligations as a member of 
The Florida Bar. I, too, want to “do 
well by doing good.” 

CATHERINE B. Parks 
Miami 
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PILS Legal Needs 
f Children 
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For registration information, see www.flabar.org or call CLE Registrations at 850/561-5831. On-site registration 
is by check only. Please verify program availability with CLE Registrations before making plans to attend. 
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“The First Duty of Society Is Justice” 


hose words were penned 
by Alexander Hamilton, 
oneof our nation’s early 
architects and author of 
many of the Federalist papers. 

Helping to ensure Hamilton’s vi- 
sion that all of our citizens deserve 
the opportunity to be heard and pur- 
sue justice in this great land is the 
mission of The Florida Bar Founda- 
tion, the only statewide organiza- 
tion that provides financial support 
for legal aid, that promotes improve- 
ments in how we address the civil 
legal needs of the poor and provides 
project support to help make the 
court system more responsive to the 
needs of the people it’s pledged to 
serve. To do that takes time, effort, 
and—of course—money. 

Today, thousands of low-income 
Floridians are trying to deal with 
difficult legal problems alone. For 
them, access to justice often is elu- 
sive or, worse, unattainable. But the 
problems they face are real: 

¢ The disabled veteran who can’t 
buy food if he doesn’t get his disabil- 
ity check. 

¢ The elderly widow who is losing 
her home because she is a victim of 
mortgage fraud. 

¢ The abused child who deserves 
a safe and loving place to live. 

As lawyers, we know that a help- 
ing hand—especially from a law- 
yer—can truly change someone’s 
life. For decades, your Foundation 
has funded programs across the 
state to extend that hand by provid- 
ing the leadership and funding nec- 
essary to assist our legal system to 
work for all Floridians. 

But even with more than 90,000 
legal problems solved each year by 
Foundation grantees, three out of 
four of the most needy Floridians 


have important legal needs that are 
going unmet. While the bulk of the 
Foundation revenue is generated 
through the IOTA program, the 
money available to meet these ever- 
increasing needs is shrinking. An- 
nual IOTA revenue grew from $3.5 
million as a voluntary program to 
$19.4 million in 1990-91, the first 
full year of the mandatory program. 

Drops in bank interest rates, how- 


Shortly after the Executive Committee of 
the Board of Governors decided to dedi- 
cate an issue of The Florida Bar Journal 
to Chesterfield Smith, | met with its edi- 
tor, Cheryle Dodd, to explain to her what 
we wanted. My sole request was that they 
“do something special” in Chesterfield’s 
memory. There is no question Cheryle and 
her staff did exactly that. Thank you to all 
involved in producing the November is- 
sue of the Journal with a particular thanks 
to the author, Jan Pudlow. 


ever, have taken their toll over the 
years. IOTA revenue this year is 
projected to be only $11.3 million. 

That’s one reason the Foundation 
has recently revved up its efforts to 
increase The Florida Bar Founda- 
tion Endowment Trust. Established 
in 1991, the Trust—a 501(c)(3) 
charitable entity—is a fund in which 
all principal, including gift addi- 
tions, is maintained as permanent 
investment with income supporting 
Foundation grants and programs. 

You can demonstrate your com- 
mitment to the value of justice by 
becoming a Florida Bar Foundation 
Fellow by simply pledging a tax-de- 
ductible gift of $1,000 that is pay- 
able over five years or less. Addi- 
tions to the endowment help 
enhance the Foundation’s revenue 
and secure the future of the 
Foundation’s charitable programs. 

Your gift, combined with gifts 
from others and guided by the 
Foundation’s knowledge and lead- 
ership, maximizes your return on 
investment and increases your im- 
pact. 

I hope you will join me in helping 
fulfill Alexander Hamilton’s admo- 
nition that for the country to flour- 
ish, justice must indeed be society’s 
first duty. 

To learn more about becoming a 
Florida Bar Foundation Fellow, con- 
tact the Foundation by calling (800) 
541-2195 or visit www.flabarfndn.org 
to download a fellows brochure and 
pledge form. 

Today is a great day to be a Florida 
lawyer. I am proud to be one. You 
should be too. 


Mites McGrANE 


Your Fellows gift may be an unrestricted donation to the Foundation’s endowment or you 
can choose which grant program to support: Legal Assistance for the Poor, Children’s 
Legal Services, Law Student Assistance, or Improvements in the Administration of Justice. 
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“Double Offense” Problems 
Kidnapping and False 
Imprisonment Cases 


by Richard Sanders 


lorida criminal law has long protected a person’s 

interest in freedom from unlawful restraints and 

confinements. Current statutes recognize the of- 

fenses of kidnapping and false imprisonment. 
Both statutes create a “double offense” problem well 
known in this area of the law: They define the constraint 
element of the offenses so broadly that the type of con- 
straint inherent in the commission of other offenses (e.g., 
robbery, sexual battery) often also proves an additional 
offense of kidnapping or false imprisonment. Although 
Florida courts have dealt with this problem to some ex- 
tent, it still exists. This article discusses the case law 
and offers possible solutions to the problem. 


Constraint Element in Florida Statutes 
Kidnapping is defined as 

forcibly, secretly, or by threat confining, abducting, or impris- 
oning another .. . with intent to: 1. hold for ransom or reward 
or as a shield or hostage[;] 2. commit or facilitate commission 
of any felony[;] 3. inflict bodily harm upon or to terrorize the 
victim or another person]; or] 4. interfere with the performance 
of any governmental or political function.’ 


False imprisonment is defined as “forcibly, by threat, 
or secretly confining, abducting, imprisoning, or restrain- 
ing another person without lawful authority and against 
his will.” In this article, the actus reus element of these 
offenses—“confining, etc.”—will be called the constraint 
element. 

These two offenses “are identical except for the ques- 
tion of intent.”* Thus, although there are no Florida cases 
defining the constraint element of kidnapping, the cases 
addressing that element in false imprisonment should 
also apply to kidnapping. 

Those cases broadly define the constraint element to 
include any “act . . . depriving the victim of personal lib- 
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erty or freedom of movement for any length of time.”* 
The constraint need not be “substantial”; “some amount 
of force to [con|strain” is suificient, even though the vic- 
tim is only “briefly deprived of her ability to leave.” False 
imprisonment convictions have been upheld when the 
defendant: grabbed the victim’s elbow and jerked her arm 
back and forth “kind of like a tug of war”;° wrapped his 
arms around the victim and held her in “a bear hug”;’ 
grabbed the victim by her shoulders as she walked away 
from her door and tried to pull her into her home;' fol- 
lowed two victims into their motel room, forced them at 
gunpoint to lie on the bed, then ordered them into the 
bathroom while he searched the room;’ hit the victim 
over the head with a bicycle pump, then “pin[{ned] her 
against a fence” for five to 10 minutes while he hit her;'° 
held the victim on a sofa at gunpoint while his accom- 
plice searched the house;'' grabbed the victim by her hair 
when she tried to leave, “wrestled her to the ground, 
pinned her arms underneath her legs, started to choke 
her[, then] dragged her by the hair and neck from the 
living room to the bedroom”; grabbed the victim, “slung 
her against the counter and grabbed her hand and put it 
on his penis”;'® and grabbed the victim and pushed her 
into a car, then held her down while “ask[ing] her how 
much money she had.”" 

With such a broad definition of constraint, both kid- 
napping and false imprisonment are vulnerable to the 
double offense problem. As the cases just noted show, 
under this broad definition the constraint that often oc- 
curs during the commission of other offenses would also 
constitute a separate offense of kidnapping or false im- 
prisonment. 

The source of this problem is the 1974 law that en- 
acted the current Florida statutes.’ The pre-1974 stat- 
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When the Florida Legislature grafted the 


code’s four intents onto a broad constraint 
element, it created the double offense 
problem the code tried to avoid. 


utes outlawed “forcibly or secretly 
confin[ing] or imprison[ing] another 
..., With intent to either cause him 
to be confined or imprisoned .. . , or 
cause him to be sent out of this 
state[, or] to hold . . . for ransom.”'* 
The constraint elements in the cur- 
rent statutes are essentially identi- 
cal to the elements in the former 
statutes. However, the expanded 
intent provisions significantly 
broadened the scope of the offenses, 
thus creating the double offense 
problem. 

The current kidnapping statute is 
a hybrid of the former statutes and 
the Model Penal Code. The four in- 
tents contained in §787.01(1)(a)1-4 
come directly from the code. How- 
ever, the code has a more restrictive 
constraint element: “remov|ing] an- 
other from his residence or place of 
business, or a substantial distance 
from the vicinity where he is found, 
or... confin{ing] another for a sub- 
stantial period in a place of isola- 
tion.”” 

The code’s authors were aware of 
the double offense problem. That 
problem often arose in states that 
broadened the definition of kidnap- 
ping. At common law, “kidnapping 
was a relatively unknown and in- 
consequential offense[,] defined as 
the unlawful confinement and 
transportation of another out of the 
country.”"* The offense was statuto- 
rily expanded over the years. How- 
ever, when the asportation require- 
ment of the common law offense is 
reduced to a simple constraint ele- 
ment, a strict reading of a kidnap- 
ping statute could lead to “relatively 
trivial instances of unlawful re- 
straint ... be[ing] dealt with as se- 
verely as abductions for ransom.”!” 
Noting “(t]he crime of kidnapping 
has always required more than the 
unlawful assertion of physical con- 
trol over another,” the code’s authors 
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asserted: 


The central problem in the law of kid- 
napping is to restrict the drastic sanc- 
tions for this offense to instances of mis- 
behavior warranting such punishment. 
The challenge .. . is to define the crime 
in terms that identify a distinct kind of 


wrongful act.... 
* 


[T]he definition of kidnapping 
[should not] sweep within its scope con- 
duct that is decidedly wrongful but that 
should be punished as some other 
crime.”° 


The code’s authors felt the offense 
of kidnapping should be “confined 
to cases of substantial isolation of 
the victim from his normal environ- 
ment, [i.e.,] frightening and danger- 
ous form[s] of aggression not ad- 
equately dealt with by other 
offenses.””! In adopting a conserva- 
tive constraint element, the code 
sought to restrict kidnapping “to 
cases of substantial removal or con- 
finement,” in order to both “punish 
conduct that effects substantial iso- 
lation of the victim from the protec- 
tion of law” and “confine the offense 
to instances where the degree of re- 
moval and confinement coupled 
with the purpose of the kidnapper 
render the conduct especially terri- 
fying and dangerous.”” 

When the Florida Legislature 
grafted the code’s four intents onto a 
broad constraint element, the legis- 
lature created the double offense 
problem the code tried to avoid. That 
problem has arisen in the Florida 
cases with respect to both kidnapping 
and false imprisonment. The case law 
has recognized that constraints which 
are an inherent part of another felony 
cannot constitute a separate offense 
of felony-facilitation kidnapping un- 
der §787.01(1)(a)3. However, the 
same problem arises with the of- 
fenses of false imprisonment and the 
bodily harm or terror (hereinafter 
“bodily harm”) form of kidnapping 
under §787.01(1)(a)2. Although the 


Florida cases have recognized this, 
they have failed to remedy the prob- 
lem. Indeed, the cases are arguably 
correct under the applicable rules of 
statutory construction. 


Double Offense 
Problem and Kidnapping 

Felony-Facilitation Kidnapping 
and the Faison Test 

With respect to felony-facilitation 
kidnapping, the Florida Supreme 
Court recognized in Faison v. State, 
426 So. 2d 963 (Fla. 1983), that “a 
literal construction of [that offense] 
would apply to any criminal trans- 
action which inherently involves the 
unlawful con(straint] of another 
person,” which would “convert every 
... robbery and... rape into two life 
felonies.” Jd. at 965-66 (citations 
and internal quotation marks omit- 
ted). To avoid this problem, Faison 
adopted a three-part test for deter- 
mining when a constraint consti- 
tutes a separate offense of felony- 
facilitation kidnapping. The 
constraint: 
(a) must not be slight, inconsequential 
and merely incidental to the other crime; 
(b) must not be of the kind inherent in 
the nature of the other crime; and (c) 
must have some significance indepen- 
dent of the other crime in that it makes 
the other crime substantially easier of 


commission or substantially lessens the 
risk of detection.”* 


Thus, there can be no felony-fa- 
cilitation kidnapping if “the only 
con([straint] involved is the sort that, 
though not necessary to the under- 
lying felony, is likely to naturally ac- 
company it.” 

© Other Forms of Kidnapping 

The Florida Supreme Court has 
held the Faison test does not apply 
to the shield-or-hostage form of kid- 
napping under §787.01(1)(a)1.% 
This conclusion is correct and would 
also apply to the ransom-or-reward 
and interfere-with-function forms of 
kidnapping under §787.01(1)(a)1 
and 4. The Faison test is not needed 
in these cases because constraining 
a victim for shield, ransom, or in- 
terference purposes is not an inher- 
ent component of other crimes. 
These forms of kidnapping address 
individual and social harms not nec- 
essarily addressed by other offenses. 
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The Florida Supreme Court has 
also held the Faison test does not 
apply to the bodily harm form of kid- 
napping. In Bedford v. State, 589 So. 
2d 245, 248 (Fla. 1991), the defen- 
dants “plann[ed] to frighten [the vic- 
tim] by binding her up and taking 
her out to the Everglades and dump- 
ing her.” They bound and blind- 
folded her, drove her around, raped 
and beat her, and eventually 
strangled her to death. Summarily 
concluding Faison “has no applica- 
tion here,” Bedford affirmed the kid- 
napping conviction because the evi- 
dence “proveld] a specific intent to 
do bodily harm or terrorize [the vic- 
tim] under any definition of the lat- 
ter term.” 

Bedford gave no reason for reject- 
ing the Faison test in bodily harm 
kidnappings. Under the facts of 
Bedford, there was no need to con- 
sider the question; the Faison test 
was clearly met there. With other 
facts, bodily harm kidnapping cre- 
ates a serious double offense prob- 
lem if the Faison test is not used. 
As discussed in the next section, the 
Florida Supreme Court recently rec- 
ognized “a criminal defendant can 
be charged with kidnapping based 
on intent to terrorize and also be 
convicted of robbery based on con- 
finement that is inherent to both 
crimes.””’ 

There are no Florida cases defin- 
ing the phrase “bodily harm or ter- 
rorize.””* If the phrase includes the 
harm or terror inherent in the com- 
mission of other offenses, we have 
the same problem identified in 
Faison: “convert{ing] every .. . rob- 
bery and [sexual battery] into two 
life felonies.” The intent to commit 
a sexual battery would always es- 
tablish a bodily harm kidnapping; 
sexual batteries inherently inflict 
bodily harm on the victim. Although 
robberies do not necessarily require 
infliction of bodily harm, the force 
element of that offense often in- 
cludes the infliction of such harm; 
and, even in cases where no harm 
is inflicted, the act that proves the 
force element can often be said to 
be intended to terrorize the victim.” 

Thus, the state can avoid having 
to satisfy the Faison test by simply 


charging a bodily harm kidnapping 
rather than a felony-facilitation kid- 
napping. Further, with bodily harm 
kidnapping, the double offense prob- 
lem extends to some misdemeanors 
as well. Assaults and batteries of- 
ten naturally include some type of 
constraint against the victim (at 
least under the broad definition of 
constraint noted above). Grabbing 
the victim, spinning him around, 
and punching him in the nose is not 
a simple battery, but a kidnapping: 
There was a “forcibl[e] con[straint] 
with intent to inflict bodily harm.”*! 
“Stay where you are or I'll punch you 
in the nose” is not a simple assault 
but a kidnapping.* 

This problem could be avoided (or, 
at least, mitigated) if we adopt a 
modified Faison test here and say 
bodily harm kidnapping requires 
proof of an intent to inflict bodily 
harm or terror beyond that inher- 
ent in the commission of another 
offense. But this would be “effec- 
tively ... writing an intent element 
into the . . . statute in derogation of 
the clear statutory language,” 
which, as discussed below, the 
Florida Supreme Court recently 
held constitutes improper judicial 
legislating.** 


Double Offense Problem 
and False Imprisonment 

The double offense problem also 
arises in false imprisonment cases. 
The difference between a Faison 
situation and a false imprisonment 
case is one of degree of penalty only. 
The fact that false imprisonment 
has no felony-facilitation intent re- 
quirement only reinforces this con- 
clusion; it merely lowers the state’s 
burden of proving the second of- 
fense. A constraint that fails the 
Faison test is nonetheless sufficient 
to prove false imprisonment; the 
Faison problem does not arise un- 
less the statutory constraint ele- 
ment is first satisfied. Thus, with 
false imprisonment, such con- 
straints will raise the same double 
offense problem noted in Faison.The 
fact that the constraint was moti- 
vated by an intent to facilitate the 
commission of a felony is irrelevant. 
This intent is not an element of, and 
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(more importantly) it does not dis- 
prove, false imprisonment. Further, 
as in the bodily harm context, the 
double offense problem here arises 
with respect to some misdemeanors. 

Four of the five district courts ac- 
cepted this logic and held the Faison 
test applied to false imprisonment; 
one court disagreed.* In State v. 
Smith, 840 So. 2d 987 (Fla. 2003), 
the Florida Supreme Court adopted 
the minority position. 

Smith was convicted of robbery 
and false imprisonment. He fol- 
lowed two victims into their motel 
room, forced them at gunpoint to lie 
on the bed, then ordered them into 
the bathroom while he searched the 
room. In affirming the two convic- 
tions, the Florida Supreme Court 
relied on F\S. §775.021(4)(b) (1997). 
Section 775.021(4)(b) directs courts 
to affirm multiple convictions if each 
offense “requires proof of an element 
that the other does not,” unless the 
offenses: “[1.] require identical ele- 
ments of proof|; 2.) are degrees of 
the same offense as provided by 
statutel; or 3.] are lesser offenses the 
statutory elements of which are sub- 
sumed by the greater offense.”* The 
court found the offenses of robbery 
and false imprisonment each con- 
tain unique elements and the two 
offenses are not within a listed ex- 
ception. Further, unlike felony-fa- 
cilitation kidnapping, “[flalse im- 
prisonment does not contain a 
provision requiring proof of the in- 
tent to commit or facilitate commis- 
sion of any felony.”** Noting Bedford 
held that Faison does not apply to 
bodily harm kidnappings, the court 
concluded: 

If a criminal defendant can be charged 
with kidnapping based on intent to ter- 
rorize and also be convicted of robbery 
based on confinement that is inherent 
to both crimes, it is illogical to find that 
a person could not be convicted of false 
imprisonment and robbery when false 
imprisonment only requires general in- 
tent. Requiring Faison to be applied to 
false imprisonment would effectively be 
writing an intent element into the false 


imprisonment statute in derogation of 
the clear statutory language.*’ 


Smith was a 4-3 decision. The dis- 
senters argued: 


[The majority] focuses on the scienter 
requirement of the kidnapping and false 
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imprisonment statutes. However, the 
rationale of Faison is that the conduct 
element of [felony-facilitation kidnap- 
ping] must be limited to [prevent] dou- 
bly criminaliz[ing] the same conduct... 
. The false imprisonment statute . . . con- 
tains a conduct element similar to that 
of kidnapping; without any limitation it 
might apply in almost every forcible 
felony.... 
* 

False imprisonment is a necessar- 
ily lesser included offense of kidnap- 
ping... . Because both... statute[s] 
contain the same conduct element that 
without limitation might apply to al- 
most every forcible crime, a Faison 
analysis is equally applicable to both 
offenses. 

* 

[A] literal reading of the false im- 
prisonment statute would turn every 
forcible crime into a false imprison- 
ment ....The purpose of Faison is to 


ensure that the confinement crime is 
distinct from other criminal charges 
involving forcible felonies... 


Both opinions contain logical force 
and analytical flaws. The dissent did 
not respond to the majority’s argu- 
ment based on §775.021(4), an ar- 
gument solidly grounded in consti- 
tutional separation of powers 
principles. The majority’s attempt to 
distinguish false imprisonment 
from felony-facilitation kidnapping 
is unpersuasive, for the reasons ad- 
vanced by the dissent. Both sides 
are right, viewed from their perspec- 
tives: Under §775.021(4), the dual 
convictions are mandated by stat- 
ute; but the same double offense 
problem identified in Faison will 


arise here.*® 

The Smith majority seems to rec- 
ognize the problem, but feels bound 
by §775.021(4) to ignore it. It is hard 
to fault the majority in this; 
§775.021(4) is clear on its face. 

The Smith majority also recog- 
nizes the double offense problem in 
bodily harm kidnappings: A defen- 
dant can be convicted of both bodily 
harm kidnapping and robbery 
“based on confinement that is inher- 
ent to both crimes.”*° Indeed, since 
current §775.021(4) was not in ef- 
fect when Faison was decided, it 
could be argued that statute effec- 
tively overruled Faison.*! As with 
false imprisonment, a strict appli- 
cation of §775.021(4) compels the 
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conclusion that double convictions 
are permitted in the felony-facilita- 
tion context. As Smith noted with 
respect to false imprisonment, the 
Faison test “writ[es] an [additional] 
element into [felony-facilitation kid- 
napping] in derogation of the clear 
statutory language.”*” 


Conclusion 

The double offense problem iden- 
tified in Faison still exists for both 
bodily harm kidnapping and false 
imprisonment. 

To which many may reply: “So 
what?” The double offense problem 
is a “problem” only if one is troubled 
by defendants getting additional 
convictions in cases where the prob- 
lem arises. Such defendants are 
hardly a sympathetic lot. By defini- 
tion, the problem only arises in 
cases where the defendant has com- 
mitted a violent crime. It may be 
that the legislature (and the people 
of the state) are quite content with 
the current scheme. It is true this 
puts additional power into the 
hands of prosecutors, who can add 
charges of kidnapping and false 
imprisonment onto garden variety 
violent offenses.** But, again, this is 
a problem only if one is troubled by 
prosecutors possessing such power. 

Yet there is something to be said 
for rationality and proportionality 
in the law. If we wish to convert mis- 
demeanors into felonies, or signifi- 
cantly increase the punishment on 
violent crimes, then we should ex- 
pressly do so. The backdoor method 
of relaxing the constraint element 
for kidnapping and false imprison- 
ment may lead to the type of dis- 
criminatory enforcement and arbi- 
trary results that engenders 
disrespect for the law. 

The author suggests the follow- 
ing: 

First, one factor found in many 
cases affirming felony-facilitation 
kidnappings is the binding/gagging/ 
blindfolding of the victim.** Such ac- 
tions are not inherent in the com- 
mission of other offenses, and they 
constitute an aggravating factor 
properly considered when determin- 
ing punishment. But this might be 
better treated as an enhancement 


factor (similar to the use of a 
weapon or the wearing of a mask"), 
rather than as a separate offense. 
Second, with respect to false im- 
prisonment and bodily harm kid- 
napping, some version of the Faison 
test should be required.*® Bodily 
harm kidnapping should be confined 
to cases with Bedford-like facts or 
along the lines suggested by the 
Model Penal Code. False imprison- 
ment should be restricted to more 
substantial constraints not inherent 
in the commission of other offenses. 


Determining when a constraint. 


constitutes a sufficient invasion of 
a victim’s rights to constitute an ad- 
ditional offense of kidnapping or 
false imprisonment is not easy. But 
if we are to recognize such offenses 
(and we should), we need to ensure 
the offenses are defined in such a 
way as to provide additional protec- 
tion to victims when it is needed, in 
a manner clear enough to ensure the 
offenses are neither overly used nor 
arbitrarily applied. U 
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These cases create the same double 
offense problem identified in Faison. 
In several of these cases, the con- 
straint is the type that inherently oc- 
curs during the commission of other 
offenses. 
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38 Td. at 992-93 (Pariente, J., dissent- 
ing) (citations omitted). 

3° This is shown by the pre-Smith dis- 
trict court cases which held the Faison 
test applied to false imprisonment. 
Those cases found the following facts 
failed to prove a separate offense of false 
imprisonment: grabbing the victim from 
behind and holding her down, Taylor v. 
State, 771 So. 2d 1223 (Fla. 2d D.C.A. 
2000); chasing, tackling, and holding the 
victim down, Geske v. State, 770 So. 2d 
252 (Fla. 5th D.C.A. 2000); forcing the 
victim from a cash register to a stock- 
room, pinning her arm against the wall, 
and choking her, McCutcheon v. State, 
711 So. 2d 1286 (Fla. 4th D.C.A. 1998); 
pushing the victim into her apartment 
and onto her bed, then getting on top of 
her and choking her, Rohan v. State, 696 
So. 2d 901 (Fla. 4th D.C.A. 1997); grab- 
bing and dragging the victim several feet 
before sexually assaulting her, Keller v. 
State, 586 So. 2d 1258 (Fla. 5th D.C.A. 
1991); holding the victim at gunpoint 
while demanding money, Perez v. State, 
566 So. 2d 881 (Fla. 3d D.C.A. 1990); and 
confining the victim in the front seat of 
a car during an attempted sexual bat- 
tery, Hrindich v. State, 427 So. 2d 212 
(Fla. 5th D.C.A. 1983). If Smith implic- 
itly overruled these cases, then the type 
of constraint inherent in the commission 
of other crimes is sufficient to prove an 
additional offense of false imprisonment. 

40 Smith, 840 So. 2d at 991. 

41 Current Stat. §775.021(4) took 
effect several months after Faison came 
out. 1983 Fla. Laws ch. 56, §1. Before 
that time, Florida operated under the 
“single transaction rule.” The courts 
struggled during this time to formulate 
a consistent rule for deciding when mul- 
tiple convictions can be based on the 
same facts. See Carawan v. State, 515 
So. 2d 161 (Fla. 1987). 

* Smith, 840 So. 2d at 991-92. 

‘8S The reality of concurrent sentencing 
may lessen the effect here; but the ad- 
ditional charges will still add to the sen- 
tencing score under the Criminal Pun- 
ishment Code and an additional 
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Circuit Public Defender’s Office. 


kidnapping offense may affect the 
defendant’s classification status in 
prison or eligibility for gain time. 

“ E.g., Berry v. State, 668 So. 2d 967 
(Fla. 1996). 

See, e.g., Stat. §§775.0845 and 
775.087 (2003). 

‘6 The Faison test “is not an easy one 
to apply.” Berry, 668 So. 2d at 969. One 
district court judge, collecting the 
cases and finding there was ample pre- 
cedent to support the opposing posi- 
tions in many common factual sce- 
narios, recently asserted: “The 
frightening reality .. . is that these 
types of kidnapping convictions can be 
affirmed or reversed at will, and based 


on little more than the philosophical 
inclination of a given panel of judges . 
... [T]he fact that appellate judges can 
expertly pick at nits does not justify 
the existence of such an elastic and ill- 
defined offense .... [T]he vagueness 
of this subsection, even when read in 
conjunction with the case law ..., has 
given precious little guidance... . 
[T]here [is] no objective, clearly de- 
fined standard to establish the legal 
sufficiency of the charge.” Biggs v. 
State, 745 So. 2d 1051, 1053-55 and 
n.3 (Fla. 3d D.C.A. 1999) (Sorondo, J., 
concurring). Yet something like the 
Faison test is necessary, if one is to 
avoid the double offense problem. 
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This Isn’t 
When Wage Isn’t Protected 


Florida Bankruptcy Court Decisions Erode Earnings 
Exemption for Professional Practice and Business Owners 


by Craig R. Hersch and Michael B. Hill 


he Florida Statutes provide creditor protection 

from garnishment of “earnings.” Over the 

course of the last several years, however, a 

number of troubling decisions have emerged 
from the bankruptcy courts in decisions that circumvent 
the clear intent of the earnings exemption statute. In 
short, the bankruptcy courts have denied small office pro- 
fessional practice and small business owners the earn- 
ings exemption due to the fact that such individuals do 
not take a “wage,” but rather take “discretionary draws” 
from the business. It is the authors’ opinion that the 
bankruptcy court for the Southern District of Florida has 
legislated judicial requirements not found in the Florida 
Statutes or in the leading case law. 


The Florida Statute 

FS. §222.11 provides the exemption at issue. Specifi- 
cally, earnings of a head of family that are less than or 
equal to $500 a week are absolutely exempt from gar- 
nishment.' Further, disposable earnings greater than 
$500 per week are exempt unless the individual agrees 
otherwise in writing.” 

These earnings may be invested in other types of ex- 
empt assets (including, e.g., homestead, certain annuities, 
and life insurance) without the transfer being consid- 
ered fraudulent under the Fraudulent Conveyance Act.* 
Exempt earnings deposited into a bank account are ex- 
empt for six months after deposit, as long as the funds 
are traced and properly identified as earnings.‘ 

Thus, if Mr. Jones earns $500 weekly and has creditor 
issues, theoretically he could use the earnings to sup- 
port himself and his family, and he could take any ex- 
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cess and pay down his mortgage on his Florida home- 
stead (another exempt asset) without fear that creditors 
will garnish the extra earnings. Earnings over $500 per 
week would also be creditor-exempt if Mr. Jones had not 
otherwise agreed in writing. 


Requirements for Exemption 

The debtor has the initial burden of proving entitle- 
ment to the earnings exemption.’® The debtor must es- 
tablish that he or she is a head of family and that the 
amounts in dispute constitute earnings as defined in the 
statute. 

“Head of family” includes any natural person who is 
providing more than one half of the support for a child 
or other dependent.® Generally, this issue has not been 
contested in the court opinions. However, a handful of 
cases have involved the meanings of “dependent” and 
“child.” “Dependent” is not defined under the statute, 
and could include a child, aunt, uncle, parent, or former 
spouse who does not necessarily reside in Florida. An 
unmarried father may qualify as a head of family when 
he acknowledges a child as his own and voluntarily 
provides financial support.’ Further, a former husband 
may qualify when he provides alimony payments to a 
former wife.® 

A moral obligation to support another person may be 
sufficient to satisfy the head of family requirement. How- 
ever, the courts often require that nonrelated individu- 
als reside in the same residence.’ “Child” generally means 
any son or daughter, regardless of age.'° Therefore, a 
debtor supporting an adult child away at college may 
still qualify as a head of family." 
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Joe McFadden 


A number of courts have denied the earnings 
exemption in cases where the debtor was 
determined to be an independent 

contractor and not an employee. 


Earnings as Personal 
Services or Labor 

The most common area of dispute 
and the focus of this article centers 
on the statutory and case law defi- 
nition of “earnings.” “Earnings” un- 
der the statute include compensa- 
tion paid or payable, in money of a 
sum certain, for personal services or 
labor whether denominated as 
wages, salary, commission, or bo- 
nus.” “Disposable earnings” means 
that part of the earnings of any head 
of family remaining after the deduc- 
tion from those earnings of any 
amounts required by law to be with- 
held.'* 

The Florida Legislature amended 
the earnings exemption statute in 
1993.'* The significant changes in- 
volved deleting the word “wage,” 
which connotes an employer/em- 
ployee relationship. Instead, the leg- 
islature chose to replace the lan- 
guage with “earnings,” broadening 
the definition to include amounts 
paid in money or sum certain for 
wages, salary, commission, or bonus, 
items arguably found not only in 
employer/employee relationships, 
but also found in independent con- 
tractor settings. The apparent leg- 
islative intent to broaden the appli- 
cation of the statute is to be 
contrasted with the bankruptcy 
courts’ rulings limiting the applica- 
tion of the statute with relation to 
professional practice and business 
owners, discussed below. 


Independent Contractor 
Versus Employee 

A number of courts have denied 
the earnings exemption in cases 
where the debtor was determined to 
be an independent contractor and 
not an employee. These courts have 
relied mainly on a 1931 Florida Su- 
preme Court case, Patten Package 


Co. v. Houser, 136 So. 353 (Fla. 1931). 
In Patten, the debtor, Mr. Houser, 
worked for Gulf Refining Company. 
Mr. Houser delivered various petro- 
leum products to customers, utilized 
the services of his son, and often 
fronted expenses related to the op- 
eration of his delivery truck, for 
which Gulf Refining would later re- 
imburse. 

The dispute centered on whether 
amounts Gulf Refining owed Mr. 
Houser were creditor-exempt. Mr. 
Houser argued that the earnings 
exemption applied to the amounts 
as earnings for his personal labor 
and services. The court’s issue was 
whether the money due Mr. Houser 
from Gulf Refining was due for “per- 
sonal labor or services rendered by 
him.” (Emphasis added) The court 
determined an “indeterminable 
part” of the money due was for the 
expense account related to the op- 
eration of his truck and for the ser- 
vices of the adult son, as well as for 
his services rendered. Mr. Houser 
could not account for the exact 
makeup of the amounts due. Accord- 
ingly, the court held that the 
amounts owed to Mr. Houser were 
not exempt as earnings within the 
meaning of the statute. 

In reaching its conclusion, the 
court did note that Mr. Houser acted 
more like an independent contrac- 
tor than an employee.'* It merely 
stated this fact and moved on to the 
above analysis. However, this obser- 
vation was not apparently determi- 
native in arriving at a decision. The 
court seemed more concerned that 
Mr. Houser commingled the funds 
than the source of those funds. Sub- 
sequent case law, however, picked up 
on this innocuous distinction, result- 
ing in rulings that for earnings to 
be exempt, they must be employ- 
ment earnings as opposed to earn- 
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ings of an independent contractor.’ 


Intent of Exemption 

The Florida Supreme Court’s 
clear intent in Patten arguably 
stands for the proposition that an 
independent contractor may be en- 
titled to the exemption for that por- 
tion of his or her earnings related 
to personal services, even under the 
old statute. The court expressly 
stated that the purpose of the earn- 
ings exemption is to 
prevent the unfortunate citizen from 
being deprived of the necessaries of life 
and to preserve for him and his family 
certain things reasonably necessary to 
enable him to earn a livelihood, and, 
where his livelihood is produced by his 
personal labor and services, to so pro- 
tect him and his family that such earn- 
ings may not be taken from them and 


they be left destitute and a charge upon 
charity.'® 


Moreover, the court states that the 
exemption should be “liberally con- 
strued in favor of the debtor.”!® No- 
where does Patten draw a bright- 
line test under the statute 
distinguishing wages earned by an 
independent contractor as opposed 
to wages earned by an employee. 


Courts Proceed 
Down Wrong Track 

A series of cases then evolved on 
the misinterpretation of Patten that 
the court requires an actual “em- 
ployment” relationship in order to 
benefit from the earnings exemp- 
tion. In Jn re: Moriarty, 27 B.R. 73 
(Bankr. M.D. Fla. 1983), the debtor 
was a real estate agent working on 
commission basis. The real estate 
agency exercised very little control 
over him and, therefore, the bank- 
ruptcy court found an independent 
contractor relationship. The court 
then denied the exemption based 
not on whether his personal services 
resulted in the wages, but simply 
due to the fact that the debtor had 
an independent contractor relation- 
ship with the real estate agency as 
opposed to an employer/employee 
relationship.” 

Since Moriarty, a number of cases 
have relied on the same or similar 
rules denying the wage exemption 
to independent contractors.*! Most 
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of the cases following this line of 
reasoning proceed into an analysis 
of the factors determining whether 
the debtor is an employee or inde- 
pendent contractor. If the court de- 
termines the debtor more closely 
resembles an employee, the exemp- 
tion is granted. If the determination 
is independent contractor, the ex- 
emption is denied. 

In a 1998 decision, the U.S. 11th 
Circuit Court of Appeals followed 
this track. In re: Schlein, 8 F.3d 745 
(11th Cir. 1993), involved a physi- 
cian debtor trying to exempt mon- 
ies distributed to him from his prac- 
tice.” The lower bankruptcy court 
for the Middle District of Florida 
held that since the debtor was an 
independent contractor, the exemp- 
tion was not available.”* The debtor 
argued that there is no such require- 
ment in the statute.*’ Further, the 
debtor argued that Patten’s lan- 
guage regarding independent con- 
tractors was merely dictum.”° When 
the 11th Circuit analyzed this issue, 


it stated, “In order to determine the 
meaning of a state statute, we look 
to the decisions of the state’s 
courts.””° The court looked at recent 
Florida state cases interpreting the 
Patten language” to determine that 
independent contractors do not ben- 
efit from the exemption. Since the 
debtor conceded that he was an in- 
dependent contractor, the court de- 
nied the exemption.”® 


Middle District Disregards 
Employee/Independent 
Contractor Issue 

The bankruptcy court for the 
Middle District of Florida realized 
that the employee-independent con- 
tractor distinction was irrelevant in 
a 1991 ruling. In Matter of 
Glickman, 126 B.R. 124 (Bankr. M.D. 
1991), the plaintiff obtained a judg- 
ment against the defendant and 
sought to garnish amounts due to 
the defendant. The plaintiff argued 
the exemption should not apply 
since the defendant was an indepen- 


dent contractor. The bankruptcy 
court for the Middle District of 
Florida did not follow its own ear- 
lier Moriarty reasoning: 

The Court finds the issue in FS. §222.11 
is not whether the defendant is an inde- 
pendent contractor or an employee but 
rather whether the work performed was 
in the nature of personal labor or ser- 
vices rendered by the defendant... . 
The Statute also does not limit the term 


“person” to an employee as opposed to 
an independent contractor.” 


The court cited Patten and deter- 
mined that it must accept the law 
as it is written and had no right by 
judicial fiat to add any qualifying 
words to it. This prohibition against 
judicially legislating additional re- 
quirements fell on deaf ears with its 
sister court, the bankruptcy court 
for the Southern District of Florida. 


Problems for Business 
Owners/Professionals Who 
Own Their Own Practices 
The bankruptcy court for the 
Southern District of Florida has con- 
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sistently applied tougher and 
stricter standards limiting the ap- 
plication of the earnings exemptions 
statute as it applies to professional 
practice and business owners. A 
troubling line of cases has held that 
owners of businesses and profes- 
sional practices exhibit too much 
control over their own wage ar- 
rangements, and therefore cannot, 
under most circumstances, benefit 
from the earnings exemption. 

In In re: Manning, 163 B.R. 380 
(Bankr. S.D. Fla. 1994), Mrs. Man- 
ning owned a contracting company. 
Her spouse was president and re- 
sponsible for day-to-day operations; 
however, he did not own the busi- 
ness. There was no employment 
contract between Mr. Manning and 
the business. Mr. Manning set his 
own salary, commissions, and bo- 
nuses. However, if the business did 
not have enough cash, he would 
forgo his paycheck. This is not un- 
common practice for business own- 
ers and their spouses who work the 
business. 

Upon filing bankruptcy, Mr. Man- 
ning claimed amounts in his bank 
account as exempt under the earn- 
ings exemption. The trustee argued 
that the earnings exemption did not 
apply because the amounts were 
earned as an independent contrac- 
tor and not as an employee. The 
Southern District apparently disre- 
garded Glickman in determining 
that the earnings exemption applies 
only to the earnings of an employee, 
not an independent contractor, cit- 
ing instead to Moriarty and its prog- 
eny. Therefore, the court concluded 
that the wage exemption did not 
apply to the bank account. 

However, the court did not stop 
there. The Southern District applied 
new criteria to qualify for the wage 
exemption: 

In sum, a debtor that owns or controls a 
business cannot exempt the funds he 
distributes to himself from the business 
simply by calling the money “wages.” For 
the exemption to apply, the debtor must 
not only perform personal services to the 
business, he must also receive regular 
compensation dictated by the terms of 


an arms-length employment agree- 
ment.*° (Emphasis added) 


The court went on to state that 


the compensation Mr. Manning re- 
ceived was merely discretionary dis- 
tributions from a family-owned 
business, citing the irregular distri- 
bution of sums to the debtor.*' Ap- 
parently, the corporation’s cash flow 
problems that resulted in these ir- 
regular distributions were either 
not factually believed by the court 
or they were simply ignored. 


Running a Business 
Not Working a Job 

In In re: Zamora, 187 B.R. 783 
(Bankr. S.D. Fla. 1995), the debtor, 
Mr. Zamora, was a sole practitioner 
attorney and the owner of a marina 
business. There was no employment 
contract in place. He controlled his 
income and the terms of his employ- 
ment in both businesses. 

In the bankruptcy proceedings, 
Mr. Zamora attempted to exempt 
certain bank accounts that held 
money he earned from his busi- 
nesses. In citing Manning, the bank- 
ruptcy court for the Southern Dis- 
trict of Florida again stated that 
money he chose to distribute to him- 
self is not exempt as wages.* The 
court stated that because Mr. 
Zamora had complete control over 
both businesses, he could not avail 
himself of the exemptions by declar- 
ing the amounts held in the ac- 
counts as wages.”° 

Between the time of the Manning 
and Zamora cases, the earnings ex- 
emption statute was amended, ef- 
fective October 1, 1993. As stated 
above, the revised statute replaced 
the language “money or other thing 
due to any person ... for the per- 
sonal labor or service of such per- 
son” with the term “earnings.” The 
1993 statutory change further de- 
fined “earnings” as including com- 
pensation paid or payable, in money 
or a sum certain, for personal ser- 
vices or labor whether denominated 
as wages, salary, commission, or bo- 
nus. The statute no longer limited 
“earnings” to be defined solely as 
“wages.” 

The debtor argued that Manning 
did not apply due to the broadened 
language found in the amended 
statute. The court held that the 
statutory definition did not preclude 
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application of Manning. 


Whether under the statute before or af- 
ter the 1993 amendments, this Court 
finds that earnings from a business con- 
trolled by a debtor are not exempt. Al- 
though many of the cases focus on 
whether the label “independent contrac- 
tor” applies to the debtor’s services, this 
Court finds that the relevant inquiry is 
whether the debtor’s activities were es- 
sentially a job or whether they were in 
the nature of running a business.** 


The court justified the limitation 
of the earnings exemption to busi- 
ness owners by stating that the leg- 
islature did not intend to exempt all 
funds a person chooses to “draw” 
from a business where the indi- 
vidual has full discretion over what 
expenses to pay or not pay in order 
to fund the draw.* However, it is the 
opinion of the authors that if the 
legislature wished to impose such a 
limitation on business owners, it 
could easily have done so. 


Employment Agreement 
Apparently Not Enough 

In 1997, the Southern District 
took Zamora one step further in 
denying earnings exemptions to a 
dentist who had an employment 
agreement in a practice with more 
than one shareholder. In re: 
Harrison, 216 B.R. 451 (Bankr. S.D. 
Fla. 1997), involved payments to a 
debtor pursuant to a deferred wage 
agreement. Mr. Harrison was a den- 
tist, running his dental practice with 
another shareholder. He argued that 
he was an employee of the practice 
and that the payments represented 
payments for personal dentistry ser- 
vices performed by him. The court 
held the earnings were not exempt 
because he was running a business 
and was not really an employee, re- 
lying on Zamora and Manning. 

However, in this case Mr. Harrison 
did have an employment agreement. 
The court simply looked past the 
agreement or found it lacking. The 
court noted that since there existed 
only two shareholders, they could, 
in essence, agree to whatever wage 
they wanted.*° The court reasoned 
that the employment agreement at 
issue was not an arms-length agree- 
ment solely because it was between 
the debtor, as the employee, and the 
debtor and the other shareholder, on 
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behalf of the employer. The court did 
not state what elements an employ- 
ment agreement should have, if any, 
to allow the exemption in this type 
of setting. 


A debtor that owns or controls a busi- 
ness cannot exempt the funds he distrib- 
utes to himself from the business sim- 
ply by calling the distributions wages. 
For the exemption to apply, the debtor 
must not only perform personal services 
for the business, he must also receive 
regular compensation dictated by the 
terms of an arms length employment 
agreement. In re Manning 163 B.R. at 
382. Although the Debtor in the case at 
bar has indeed executed an Employment 
Agreement with the Professional Asso- 
ciation, it is, in substance, an agreement 
between himself and the only other 
shareholder and is accordingly enforce- 
able only by themselves. Moreover, the 
Employment Agreement does not pro- 
vide for or follow a schedule of regular 
compensation. Furthermore, although 
the Debtor is paid directly for providing 
personal dentistry labor or services, he 
is not akin to an employee of the Pro- 
fessional Association because, as his tes- 
timony established, he and the other 
shareholder control the business includ- 
ing the controlling and timing and the 
amount of their compensation.*’ [Em- 
phasis in original] 


Apparently, the court did not like 
the fact that there were only two 
shareholders involved in the prac- 
tice. How many other shareholders 
would it take to make an arms- 
length agreement that would be rec- 
ognized as a valid employment re- 
lationship for purposes of the 
earnings exemption? What if there 
were three shareholders? Five? Ten? 
The bankruptcy court for the South- 
ern District of Florida also stated 
the following in support of their ex- 
emption denial: 


As indicated above, the Debtor testified 
that he and his partner would forego 
payment if there was not sufficient cash 
at the time of compensation, or con- 
versely, they would supplement their 
regular paychecks if additional cash flow 
was available. Stated simply, even with 
the employment agreement in existence, 
the Debtor and his partner ran the busi- 
ness of the Professional Association 
while also performing dentistry services. 
They made all decisions about when 
they got paid and how much they re- 
ceived; the payment of their wages was 
purely discretionary. Therefore, this 
Court finds that the Debtor was, in ad- 
dition to performing dentistry services, 
running the business of a Professional 
Association.** 


The court found that these 


anomalies in pay worked factually 
against the debtor when attempting 
to apply the earnings exemption 
statute. Such anomalies might be 
considered normal when a business 
owner must, for example, forgo his 
own pay before paying the other 
bills of the business. Further, the 
court acted as if the earnings pro- 
duced by the professional associa- 
tion had little to do with the den- 
tists rendering dental services, but 
instead were a result of their run- 
ning the administrative aspects of 
their professional practice. 

The court then revived the em- 
ployee/independent contractor 
analysis, indicating that it was per- 
tinent and analogous to the case at 
hand: 

The Debtor argues that he is an em- 
ployee within this framework. However, 
this Court does not agree. The Court 
finds that the Debtor is more similarly 
situated to an independent contractor 
than an employee because an employee 
in the sense of a standard employer/ 
employee relationship envisioned by the 


Florida legislature in drafting Fla. Stat. 
§222.11 are not afforded such latitude 


or luxury as the Debtor has.*? 


However, using another branch of 
the federal government’s employee/ 
independent contractor rules, 
Harrison would have been decided 
for the debtor, given the require- 
ments imposed by the IRS on pro- 
fessional practice and business own- 
ers in classifying distributions 
either as wages (earnings) or divi- 
dends. 


Comparison to Tax Laws 
The tax courts and the IRS often 
impose taxes, penalties and interest 
against business owners who at- 
tempt to classify earnings from the 
business as dividends.*® The main 
difference being, of course, that 
when a business owner takes a wage 
he or she must then pay self-employ- 
ment taxes. Currently, both the em- 
ployer and employee portion of the 
employment taxes (FICA and Medi- 
care) exceed 15 percent of the wage 
itself up to the FICA earnings lim- 
its.*' If the business owner instead 
classifies a distribution as divi- 
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The IRS has tightened its definition of 
“independent contractor” as opposed to 
“employee” in order to ensure that business 
owners do not misclassify individual workers. 


dends, then the self-employment 
taxes do not apply.*? Consequently, 
the IRS is vigilant about reclassify- 
ing distributions as wages to busi- 
ness owners rather than dividends 
when the business owner is not 
claiming enough income as a “rea- 
sonable wage.” *° 

Further, the IRS has tightened its 
definition of “independent contrac- 
tor” as opposed to “employee” in or- 
der to ensure that business owners 
do not misclassify individual work- 
ers.“ A business owner has incen- 
tive to classify its workers as inde- 
pendent contractors in order to 
avoid paying employment taxes on 
amounts paid to those individuals 
or avoid including those same indi- 
viduals in benefit plans that can not 
be discriminatory in favor of the 
owners, such as health insurance 
and ERISA retirement plans. 

The method under which the tax 
laws determine if amounts distrib- 
uted constitute wages or dividends 
could easily be incorporated into the 
courts’ decisions relating to whether 
the earnings exemption would be 
available. 


The 9th Circuit Gets It Right 

In Carter v. Anderson, 182 F.3d 
1027 (9th Cir. 1999), the U.S. Ninth 
Circuit Court of Appeals interpreted 
the California earnings exemption 
statute in a case involving actress 
Nell Carter. California’s exemption 
statute” is very similar to Florida’s 
in that it exempts compensation for 
personal services. One difference is 
that the exemption specifically ap- 
plies only to employees,** theoreti- 
cally making it more difficult for a 
business owner to fall within the 
exemption. 

In Carter, the debtor, a profes- 
sional entertainer, was the sole 
shareholder, director and officer of 


her subchapter S corporation. The 
corporation entered into business 
contracts and Carter performed on 
behalf of the corporation. The cor- 
poration then paid Carter the net 
profits of the corporation for services 
rendered. 

The court held that, even though 
she was the sole shareholder, Carter 
was an employee of the corporation, 
not an independent contractor.*’ The 
corporation was the independent 
contractor when dealing with other 
businesses, not the debtor.** 

The court then considered 
whether the payments to Carter 
constituted earnings subject to 
California’s exemption. At issue was 
a sum of $43,260.58, which consti- 
tuted the corporation’s entire net 
profits (gross income less expenses). 
The trustee argued that net profits 
cannot be earnings. The court dis- 
agreed. 

The Ninth Circuit looked to the 
federal income tax laws for guidance 
as to whether the amounts qualified 
as wages under their statute. The 
court found that for federal income 
tax purposes, “compensation to sole 
shareholder/employees of close and 
subchapter S corporations may be 
paid out of net profits in the form of 
earnings .. . ‘[Nlet profits’ is often 
used to refer to money paid out as 
earnings.”*® The court then re- 
manded the case to the lower court 
for further evidence on this point. 
It appears that at least some por- 
tion of the amount in question will 
qualify as earnings and be exempt 
from garnishment. 

The Carter court therefore disre- 
garded extraneous and irrelevant 
employee versus independent con- 
tractor status when applying a wage 
exemption statute similar to the one 
found under Florida law. This result 
appears to be more evenhanded and 
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consistent with Patten as the Carter 
court’s decision did not discriminate 
against professional practice and 
small business owners. Instead, the 
court treats the corporate earnings 
as wages, and consistently applies 
the logic found not only in Patten, 
but also in parallel laws, such as the 
federal tax laws. 

This result is not necessarily pre- 
empted by the Sch/ein opinion from 
the 11th Circuit. In Schlein, the 
debtor conceded in the lower bank- 
ruptcy court that he was an inde- 
pendent contractor of the business.” 
The court did not rule whether a sig- 
nificant shareholder may still be 
classified as an employee, rather 
than as an independent contractor, 
thereby availing himself of the ex- 
emption. 

California is not the only state in 
which business owners can be clas- 
sified as employees for earnings ex- 
emption purposes.”! 


Conclusion 

A court properly applying the 
Florida earnings exemption statute, 
its intent as expressed in Patten, and 
employee/independent contractor 
law could instead decide that the 
earnings exemption would be avail- 
able if the amounts were compen- 
sation for personal services ren- 
dered to the business—regardless of 
affiliation, and so long as the earn- 
ings were “reasonable” in relation 
to the services, total net profits of 
the business and similarity of the 
arrangement to other like-busi- 
nesses. This test would parallel fed- 
eral tax law. Such a test should serve 
to weed out those business owners 
who overreach, while not denying 
the exemption to small business 
owners. 

It is unclear whether other bank- 
ruptcy or appellate courts applying 
Florida law will follow the bank- 
ruptcy court for the Southern Dis- 
trict of Florida’s denial of the earn- 
ings exemption.*” Until these 
matters are decided, business own- 
ers and professionals who own 
their own practices in Florida are 
cautioned that they may not avail 
themselves of the earnings exemp- 
tion. Prudence dictates creation of 
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an arms-length employment 
agreement, coupled with indepen- 
dent analysis that the salary 
agreed upon is consistent with 
similar businesses or practices. 
The agreement should be strictly 
followed, and amended with corpo- 
rate formalities. 

Consideration should be given to 
the creation of a nonqualified de- 
ferred compensation agreement as 
well, to ensure that any excess 
amounts the business or practice 
earns over the employment agree- 
ment can be classified as deferred 
wages or compensation that could 
theoretically be subject toe the ex- 
emption. 

Neither strategy would ensure 
the exemption, given the current 
precedent in the bankruptcy court 
for the Southern District of 
Florida. One could only hope that 
the bankruptcy courts in Florida 
realize the judicially legislated dis- 
crimination that has been aimed at 
those who face the odds and risk 
of running their own business. It 
is improper to categorize all 
amounts distributed to profes- 
sional practice and business own- 
ers as “discretionary distribu- 
tions,” as if the money from such 
businesses grew on trees, with the 
owners indiscriminately plucking 
the cash from its leaves, while not 
claiming any of said cash as earn- 
ings for federal tax purposes. U 
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THE GUARDIAN AD LITEM PROGRAM 


Expanding the Model 
and Meeting New Challenges 


by Mary K. Wimsett 


lorida guardian ad litem programs are facing an 

exciting period of growth and opportunity.' The 

program has had a significant increase in its bud- 

get, and with the infusion of funds to hire addi- 
tional program attorneys and case coordinators,’ has 
been able to increase its presence in court. Both the 
Governor’s Blue Ribbon Panel and the Florida Senate 
Judiciary Committee on the Legal Needs of Children have 
endorsed the guardian ad litem program as an impor- 
tant part of the solution for ensuring abused, abandoned, 
and neglected children are represented and protected in 
the judicial system. During the 2003 legislative session, 
a bill was passed to transfer the program from the judi- 
cial branch to the Justice Administrative Commission.®* 
This article will explore the current state of the program, 
its shift of primary focus to children in dependency pro- 
ceedings, the challenge of balancing the necessity for the 
program and limited resources, and, finaily, what lies 
ahead for the program. 


The Program Today 

Courts have long held the inherent authority to safe- 
guard children and enjoy broad discretion in protecting 
their welfare.‘ This authority extends to the court’s abil- 
ity to appoint a guardian ad litem to represent the best 
interests of children.° F.S. §39.822 (2003) requires that a 
guardian ad litem be appointed for all children who are 
alleged to be abused, abandoned, or neglected and in- 
volved in the court proceedings.*® 

The guardian ad litem program has served these chil- 
dren for more than 20 years. It is a volunteer-based pro- 
gram, with staff to recruit, train, supervise, and advise 
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the volunteers. Each judicial circuit has a program con- 
sisting of a director, attorneys, case coordinators, and sup- 
port staff. The staff of each program ranges in number 
from eight to 25’ staff members who supervise thousands 
of volunteers throughout the state. Guardian ad litem 
volunteers undergo a background check and are required 
to participate in at least 30 hours of training.* Each vol- 
unteer is assisted by a case coordinator and represented 
by a program attorney at legal proceedings. This struc- 
ture was established by the State of Florida Guardian 
ad Litem Minimal Standards of Operation promulgated 
by the Florida Supreme Court to ensure quality repre- 
sentation of the best interests of children.’ 

Once appointed to a case, the guardian ad litem is re- 
sponsible for collecting information concerning the child 
and charged with presenting a full picture of the child’s 
circumstances to the court. The guardian ad litem con- 
sults with people in the child’s life, including relatives 
and custodians as well as teachers, therapists, doctors, 
case workers, and other professionals. The guardian ad 
litem is responsible for ascertaining the child’s wishes 
and is required by statute to report them to the court. 
However, the guardian ad litem is not directed by the 
child. Rather, the guardian ad litem’s duty is to obtain 
and present all information relevant to the child’s best 
interests. 

The guardian ad litem observes visitation between the 
child and the parents while also visiting the child in his 
or her home and school environments. The guardian ad 
litem assimilates the information gathered and, with the 
assistance of GAL program staff, makes recommenda- 
tions as to what is in the child’s best interests. By bring- 
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The guardian ad litem consults with people in the 
child’s life—relatives and custodians, as well as 
teachers, therapists, doctors, case workers, and 
other professionals—and is responsible for 
ascertaining the child’s wishes and required 

by statute to report them to the court. 


ing forth information and present- 
ing an unbiased report with recom- 
mendations, the guardian ad litem 
can assist the court in making deci- 
sions to protect the child. The guard- 
ian ad litem program staff and vol- 
unteers work as a team, allowing 
case coordinators and program at- 
torneys to fill in the gaps, and en- 
suring that as many children as pos- 
sible have an advocate for their best 
interests at each stage of the depen- 
dency proceeding as governed by FS. 
Ch. 39. 

The significance of the guardian 
ad litem’s function in dependency 
proceedings is illustrated in several 
sections of Ch. 39, which require the 
court to consider the recommenda- 
tions of the guardian ad litem as to 
what is in the best interests of the 
child. For example, F.S. §39.810(11) 
(2003) requires the court to consider 
the best interests of the child when 
making a decision as to whether the 
parental rights of the child’s parent 
should be terminated and specifi- 
cally requires the court to consider 
“recommendations for the child pro- 
vided by the child’s guardian ad 
litem or legal representative.”'° 
Similarly, F.S. §39.622 (2003) allows 
the court to place a child in long- 
term relative or nonrelative care if 
10 conditions are met, one of which 
includes consideration of the recom- 
mendation of the guardian ad litem. 


Shifting Focus 
to Dependency 

While guardians ad litem may be 
appointed in family and criminal 
law cases, all of Florida’s guardian 
ad litem programs are focusing the 
majority of their resources on the 
abused, abandoned, and neglected 
children involved in dependency 
proceedings because these are the 
children at greatest risk.'! In depen- 


dency cases, the program is gov- 
erned by F.S. Ch. 39 and the Guard- 
ian ad Litem Standards of Opera- 
tion, as approved by the Florida 
Supreme Court. While other chap- 
ters of Florida Statutes reference 
the guardian ad litem’s powers and 
authority, such as in §§61.403 and 
914.17, these sections do not apply 
to dependency cases, which are gov- 
erned by Ch. 39.” 

The roles of the guardian ad litem 
and the court differ in proceedings 
under Ch. 61 and Ch. 39. Presum- 
ably, children in Ch. 61 proceedings 
have parents who adequately pro- 
vide for their care, safety, and pro- 
tection, while children in Ch. 39 pro- 
ceedings must be protected by the 
state. This fundamental difference 
affects the role of the court and all 
parties in the case, particularly the 
guardian ad litem. Advocating for 
the best interests of children who 
have been abused, abandoned, or ne- 
glected, and working with the court 
and other parties to ensure the 
safety and welfare of children, is 
qualitatively different from making 
a best interests recommendation in 
a dissolution proceeding between 
two parents without dependency is- 
sues.'* The Third District Court of 
Appeal affirmed this principle in 
O’Connor v. State, 680 So. 2d 1137 
(Fla. 3d DCA 1996). In O’Connor, the 
court held that the statute govern- 
ing the authority of the guardian ad 
litem in dissolution, modification, 
parental responsibility, custody, or 
visitation cases did not apply to pro- 
ceedings under Ch. 39. 

There are many examples in the 
plain language of the chapters that 
illustrate the distinction between 
the chapters and the inapplicabil- 
ity of Ch. 61 to Ch. 39 cases. For ex- 
ample, the first purpose of Ch. 39 is 
“[tlo provide for the care, safety, and 


28 THE FLORIDA BAR JOURNAL/DECEMBER 2003 


protection of children in an environ- 
ment that fosters healthy social, 
emotional, intellectual, and physi- 
cal development; to ensure secure 
and safe custody; and to promote the 
health and well-being of all children 
under the state’s care.”'‘ In contrast, 
the stated purpose of Ch. 61 is “(a) 
[tlo preserve the integrity of mar- 
riage and to safeguard meaningful 
family relationships; (b) [t]o pro- 
mote the amicable settlement of dis- 
putes that arise between parties to 
a marriage; and (c) [tlo mitigate the 
potential harm to the spouses and 
their children caused by the process 
of legal dissolution of marriage.” 

Another example can be found re- 
garding the filing of reports by the 
guardian ad litem. Ch. 39 requires 
the guardian ad litem to file a re- 
port 72 hours before the dependency 
proceeding,'® while Ch. 61 requires 
filing 20 days prior to the family law 
proceeding.'’ Clearly, the 20-day re- 
quirement does not apply in depen- 
dency proceedings, as dependency 
cases are usually in a state of con- 
stant flux and a report filed 20 days 
prior to a court hearing would most 
likely be moot by the time of the 
dependency hearing. 


Balancing Necessity 
and Limited Resources 

The guardian ad litem is the only 
party that solely represents the best 
interests of the child. While the in- 
terests of other parties may overlap 
or be consistent with the child’s best 
interests, none are required to give 
the child’s best interests priority.'* 
Because the guardian ad litem is the 
only party with the time and re- 
sources to access and consider all 
the information regarding the child, 
the guardian ad litem is often the 
party with the most creative and 
appropriate solution to many of the 
complicated issues dependency 
courts face, such as placement of a 
child, behavior problems of the child, 
or visitation schedules. 

In addition to the appointment of 
guardians ad litem, courts through- 
out the state are appointing attor- 
neys ad litem in certain dependency 
cases as a result of funding allocated 
in 2002. While specific guidelines 
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have not been developed for attor- 
neys ad litem representing children, 
the legislature outlined certain re- 
quirements for attorneys represent- 
ing children through the Attorney 
ad Litem Pilot Project.'* As outlined 
in the statutes governing this pilot 
project, attorneys ad litem represent 
the child’s wishes for purposes of 
proceedings under Ch. 39.” In all 
circumstances, the attorney ad litem 
must fulfill the same duties of ad- 
vocacy, loyalty, confidentiality, and 
competent representation as are 
due an adult client.*! Unlike the 
guardian ad litem, the attorney ad 
litem answers only to his or her 
child-client and has no obligation to 
report to the court. Under the pilot 
project, a guardian ad litem must be 
appointed whenever an attorney ad 
litem is appointed.” This recognizes 
the possibility that the wishes of the 
child could differ from an assess- 
ment of what is in a child’s best in- 
terests. While the appointment of an 
attorney ad litem ensures the child 
has someone advocating for his or 
her position in court, it is only the 
guardian ad litem who is respon- 
sible for advocating for the child’s 
best interests. Moreover, the guard- 
ian ad litem is required to inform 
the court of the child’s wishes,”’ so 
the child’s desires should be known 
to the court, regardless of the ap- 
pointment of an attorney ad litem. 

The value and uniqueness of the 
services provided by the guardian 
ad litem program result in great 
demand for the program. The expe- 
rience of the program has consis- 
tently been that the demand for 
guardian ad litem representation 
exceeds the ability to provide this 
service due to limited resources. In 
a concurring opinion to S.D. v. State, 
670 So. 2d 1099 (Fla. 2d DCA 1996), 
Judge Altenbernd praised the “very 
valuable function” guardians ad 
litem serve but also opined, “Until 
the people of this state implement 
a program that provides an ad- 
equate supply of guardians ad litem, 
the statutory mandates will remain 
unenforced and our children will be 
insufficiently protected.”** The num- 
ber of children coming into the de- 
pendency system has increased 


steadily during the more than 20 
years the program has operated, and 
the disparity between judicial ap- 
pointments to the program and the 
ability of the program to assign the 
cases to guardians ad litem has be- 
come even more pronounced. Nei- 
ther the funding for the program nor 
the volunteer pool experienced the 
same level of growth. As a result, the 
program has been unable to repre- 
sent all of the abused, neglected, and 
abandoned children in Florida. 


Future of the Program 
Recognizing the program’s in- 
ability to meet current statewide 
need, the Supreme Court Family 
Court Steering Committee estab- 
lished the Models of Representa- 
tion Workgroup in 1999 to review 
the program’s mission and model 
of representation, in order to de- 
velop strategies to improve repre- 


sentation of dependent children. 
The workgroup ultimately recom- 
mended a blended model of repre- 
sentation to ensure that all chil- 
dren are assigned either a staff or 
volunteer guardian ad litem. In 
recognition of the historical lack of 
volunteers, as well as the growing 
complexity of dependency proceed- 
ings, the recommended model 
shifted from the traditional volun- 
teer-driven model to one that re- 
lies more on staff for advocacy on 
behalf of children. The workgroup 
acknowledged that additional 
funding would be required to at- 
tain these goals. 

These principles ensure a voice for 
children at all proceedings, and in- 
crease consistency and accountabil- 
ity of the program as a whole. The 
new model builds on the strengths 
of the volunteer model and utilizes 
a team approach for each case. The 


PROVIDING A VOICE FOR CHILDREN 
After three years of extensive debate, in 
June 2002 The Florida Bar's Commission on 
the Legal Needs of Children unanimously 
supported a comprehensive model of repre- 
sentation for children. Specifically, the com- 
mission recommended that Florida should 
create a “Statewide Office of the Children’s 
Advocate” to oversee representation in all 
cases, except delinquency, to provide both 
legal representation and guardian ad litem 
representation to children. The office would 
have two divisions—legal counsel and 
guardian ad litem—and would play a critical 
role in providing a voice for children, includ- 
ing a meaningful opportunity to present their 
positions, needs, and wishes to the court. 
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If all of Florida’s abused, abandoned, and 
neglected children are to have a guardian 
ad litem to protect their best interests, there 
must be a commitment of adequate funding. 


team, which is made up of an attor- 
ney, a case coordinator, and a vol- 
unteer, divides the tasks of the case 
among themselves based on their 
area of expertise. The program at- 
torney attends all court hearings, 
depositions, and other events where 
legal support is needed. The case 
coordinator and volunteer work to- 
gether and separately to visit the 
child, gather information, prepare 
reports, and attend hearings. 
Recognizing the lack of adequate 
resources, the legislature has appro- 
priated additional resources to the 
GAL program over the last few 
years. In 2002, the legislature ap- 
propriated 137 new positions, in- 
cluding approximately 30 attorneys 
and 70 case coordinators. With this 
funding, the programs are striving 
to implement the blended model of 
representation to provide enhanced 
advocacy for more children. 


Conclusion 

With the program’s strong back- 
ground, its emphasis on depen- 
dency cases, the introduction of ad- 
ditional funds, and the formation 
of a state office, the program is po- 
sitioned to make significant 
strides in the quality of represen- 
tation and the number of children 
represented by the program. De- 
spite an increase in staff, however, 
the program continues to struggle 
with overwhelming caseloads and 
limited resources.” If all of 
Florida’s abused, abandoned, and 
neglected children are to have a 
guardian ad litem to protect their 
best interests, the legislature and 
the voters will have to commit to 
continuing adequate funding. 
While volunteers will continue to 
be the heart of the program, the 
staff and resources must expand to 
meet the ever rising number of 


dependent children. Without a con- 
tinued focus on enhancement of 
the guardian ad litem program, 
Florida’s most damaged and frag- 
ile children could remain unpro- 
tected. U 


' In 1990, each of the 20 circuits had 
one program attorney to represent it. 
The legislature recognized the lack of 
adequate resources, and now in 2003, 
the GAL program has approximately 
77 attorneys divided among the circuit 
programs. This increase has reduced 
caseloads and allows the attorneys to 
be present at most court proceedings 
to monitor statutory time frames, en- 
gage in motion practice, and otherwise 
advocate for the program’s recommen- 
dations related to the child’s best in- 
terests. 

* Case coordinators oversee the case- 
work activities of volunteer guardians 
ad litem and may perform the statu- 
tory duties of the guardian ad litem. 
By allowing staff to serve as the guard- 
ian ad litem, the program can provide 
representation to children when a vol- 
unteer is not available. 

’ Although currently part of the court 
system, the program must be trans- 
ferred as part of the implementation 
of Revision 7 to Article V of the Florida 
Constitution. House Bill 439, effective 
July 1, 2003, transfers it on January 
1, 2004, to a newly formed statewide 
office that will be administratively 
supported by the Justice Administra- 
tive Commission. 

* Brown v. Ripley, 119 So. 2d 712 (Fla. 
1st D.C.A. 1960). 

5 Simms v. State, 641 So. 2d 957 (Fla. 
3d D.C.A. 1994), Fia. Star. §39.822(1), 
39.4085(20) (2002). 

6 While the program may initially be 
appointed to most dependency cases, 
due to limited resources and available 
volunteers, the program can only re- 
main appointed to those children at 
greatest risk. 

* These figures include only those 
positions funded by the state. Some cir- 
cuit programs have additional staff 
funded locally and through grants. 

® Volunteers must also be 19 years 
of age or older, complete an applica- 
tion and interview process, and provide 
photo identification and two positive 
character references. 

° The current standards of operation 


30 THE FLORIDA BAR JOURNAL/DECEMBER 2003 


were adopted on April 22, 2003. 

10 Fra. Stat. §39.810(11) (2003). 

‘| While certain circuit programs con- 
tinue to accept appointment to family 
and criminal law cases, the majority 
of GAL programs focus on dependency 
cases. 

2 In an earlier article, the author ap- 
plied Ch. 61 and family law cases to 
the guardian ad litem’s role in depen- 
dency cases. Michelle Johnson-Weider, 
Guardians ad Litem: A Solution With- 
out Strength in Helping Protect Depen- 
dent Children, 77 Fa. B.J. 87 (Apr. 
2003). One of the goals of this article is 
to clarify what this author believes to 
be a common misapplication of ch. 61 
and family law case law to dependency 
proceedings 

'S Dissolutions and custodial disputes 
sometimes involve overlapping depen- 
dency issues. Presumably, such cases 
would be referred to dependency court. 

4 Fria. Start. §39.001(1)(a) (2003). 

Fra. Star. §61.001(2) (2003). 

16 Stat. §39.822(3) (2003). 

Fra. Stat. §61.403(5) (2003). 

'S For example, the responsibilities of 
the Department of Children and Fami- 
lies to a child and his or her family are 
dictated by state and federal law, and 
differ depending on the circumstances 
of the case. Parents and their attorneys 
are also committed to their own objec- 
tives, usually that of obtaining reuni- 
fication, regardless of whether it is in 
the best interests of the child. Attor- 
neys ad litem must present only the 
child’s wishes, and they could be pro- 
hibited from disclosing information to 
the court if the child so desires. There- 
fore, the guardian ad litem is the only 
party who is bound to provide unbiased 
information to the court and advocate 
for the best interests of the child at 
each stage of a dependency proceed- 
ing. 

FLA. Star. §39.4086 (2002) refers to 
the Attorney Ad Litem Pilot Project, 
which no longer exists due to the elimi- 
nation of funding by the Florida Leg- 
islature. 

20 FLA. Stat. §39.4086 (2002). 

21 Stat. §39.4086(2)(g) (2002). 

2 Bia. Stat. §39.4086(2)(f) (2002). 

°3 Fla. Stat. §39.807(2)(b)1 (2003). 

*4 §.D. v. State, 670 So. 2d 1099, 1102 
(Fla. 2d D.C.A. 1996). 

“> For example, the Department of 
Children and Families typically has 
two to three times the number of at- 
torneys handling the same caseload as 
guardian ad litem program attorneys. 
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the University of Florida College of Law 
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attorney for the Second Judicial Circuit 
guardian ad litem program and is cur- 
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Circuit guardian ad litem program. 
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Florida’s Four Orders of Protection Against 
Violence: Distinguishing the Difference 


by Judge Amy Karan and Lauren Lazarus 


s of July 1, 2003, Florida 

law provides for four dis- 

tinct types of orders of 

protection against vio- 
lence, also commonly known, locally 
and nationally, as restraining or- 
ders, and in Florida, legally called 
injunctions. These orders protect a 
person from domestic, repeat, dat- 
ing, and sexual violence. This article 
surveys the differences between 
these four types of injunctive relief, 
and serves as a guide for practitio- 
ners to navigate their way through 
the four distinct causes of action. It 
is intended to be a primer on the 
law in this area rather than an in 
depth analysis. 

All four types of injunctions are 
civil proceedings, and the Florida 
Family Law Rules of Procedure and 
the Florida Rules of Evidence ap- 
ply.! The Florida Supreme Court 
has promulgated forms, some of 
which are mandatory. In order to 
ensure statewide uniformity and 
recognition by law enforcement, all 
courts are required to use the Su- 
preme Court’s temporary injunction 
and final judgment of injunction 
forms.” The forms, including peti- 
tions, various motions and orders 
are available online for viewing, 
printing, and/or downloading at 
www.flcourts.org. 

When filing a case, it is advisable 
to use the Florida Family Law 
Rules version of the petition, track 
the statutory language, or contact 
your clerk’s office to obtain a copy 
of the version in use in your county. 
All filing and service fees have been 
eliminated as of July 1, 2003. 

Once a petition has been filed, it 


When determining 
which cause of action 
is appropriate the 
practitioner must first 
consider standing to 
file which is based 
solely upon the 
relationship between 
the parties. 


is presented to a judge to consider 
whether an ex parte temporary in- 
junction, valid for up to 15 days, 
should be granted.’ Florida law only 
requires the court to review the four 
corners of the petition to determine 
whether there appears to be “an 
immediate and present danger of 
violence,” the standard for issuance 
of temporary injunctions.’ No police 
reports, photographs of injuries, or 
other supporting evidence need be 
presented. 

If a temporary injunction is is- 
sued, a full evidentiary hearing 
must be scheduled within the 15- 
day period. The court may grant a 
continuance of the hearing for an 
additional 15 days, for good cause 
shown by either party, which in- 
cludes an extension to obtain ser- 
vice of process.° 


If the ex parte temporary injunc- 
tion is denied because the court 
finds no appearance of an immedi- 
ate and present danger, a final hear- 
ing must be granted. If the tempo- 
rary injunction is denied because 
the petition is filed under the in- 
correct statute, a motion to amend 
to the correct statute should be 
filed. At the final hearing, the peti- 
tioner must prove the case by a pre- 
ponderance of the evidence. As with 
the temporary injunction, no sup- 
porting documentation is required 
by law, although all admissible evi- 
dence should be presented. 

“Final judgments” for protection 
against violence, commonly known 
as “permanent injunctions,” remain 
in effect until modified or dissolved 
by the court. Therefore, at the 
court’s discretion, the injunction 
may be indefinite or expire on a 
date certain. Petitioners should re- 
quest the duration of the injunction 
they are seeking at the time of fi- 
nal hearing. 

Injunctions may be extended be- 
yond their expiration date, provided 
the request to extend is filed prior 
to actual expiration. In determin- 
ing whether the injunction should 
be extended, the occurrence of new 
violence is not required. The court 
may consider the circumstances 
leading to the imposition of the 
original injunction, as well as sub- 
sequent events that may cause the 
petitioner to have continuing rea- 
sonable fear that violence is likely 
to recur in the future.’ 

When determining which cause 
of action is appropriate, the practi- 
tioner must first consider standing 
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to file which is based solely upon the 
relationship between the parties. 
The four types of injunctions, the 
required standing, the elements of 
each cause of action, and the avail- 
able relief will be discussed sepa- 
rately. 


Domestic Violence 

F.S. §741.28 through 741.31 de- 
fine domestic violence, create a 
cause of action for an injunction for 
protection against domestic vio- 
lence, outline the relief available 
and set forth the violations that con- 
stitute crimes. Ch. 741 is the exclu- 
sive civil method to obtain protec- 
tion against domestic violence.* 

“Domestic violence” is defined by 
§741.28 as any assault, aggravated 
assault, battery, aggravated battery, 
sexual assault, sexual battery, stalk- 
ing, aggravated stalking, kidnap- 
ping, false imprisonment, or any 
criminal offense resulting in physi- 
cal injury or death of one family 
household member by another. 

Standing to file is conferred upon 
family or household members, 
which are defined as: spouses; 
former spouses; persons related by 
blood or marriage (including mi- 
nors);? any person who is or was re- 
siding within a single dwelling with 
petitioner as if a family;'° or a per- 
son with whom the petitioner has a 
child in common (regardless of mar- 
riage or cohabitation). 

The petition may be filed in the 
circuit where the petitioner is cur- 
rently or temporarily residing, 
where the respondent resides, or 
where the domestic violence oc- 
curred.'' This allows a victim of vio- 
lence, who has fled their home 
county, to obtain protection in their 
county of temporary residence with- 
out having to return to the site of 
the potential danger. 

The court may issue an ex parte 
temporary injunction if the required 
relationship exists and the court 
finds that there is an immediate and 
present danger of domestic violence. 
The petitioner must plead and prove 
he or she has been a victim of do- 
mestic violence or that there is rea- 
sonable cause to believe he or she is 
in imminent danger of becoming a 


victim. Note that the statute is 
phrased in the disjunctive and only 
one of the two criteria need be sat- 
isfied: petitioner has been a victim, 
or has reasonable fear of imminent 
violence.” 

When determining whether an 
immediate and present danger ex- 
ists, the court considers the totality 
of the circumstances. In 2002, the 
legislature detailed 10 specific fac- 
tors for the court to take into ac- 
count. These are indicators of el- 
evated danger and include acts or 
threats of violence; attempts to 
harm petitioner, family members or 
close associates; restraining peti- 
tioner from leaving the home or con- 
tacting police; prior orders of protec- 
tion; injuring or killing a family pet; 
threats to use a gun or knife; previ- 
ous criminal history; threats to kid- 
nap or harm petitioner’s children; 
and destruction of personal prop- 
erty.!° 

If the court enters an ex parte tem- 
porary injunction, the court may 
award the following requested relief 
in addition to the standard injunc- 
tions against acts of violence and 
“the no contact within 500 feet” pro- 
visions: exclusive use of a shared 
dwelling (regardless of title); exclu- 
sion of the respondent from 
petitioner’s residence, place of em- 
ployment, school, or other designated 
places frequented by petitioner, fam- 
ily, or household members; tempo- 
rary custody of minor children; and 
temporary surrender of firearms and 
ammunition." 

If the court awards exclusive use 
of a shared home, provisions will be 
made for the respondent to retrieve 
items of personal health and hy- 
giene, tools of the trade, along with 
other property that the parties may 
agree on. The respondent will be 
allowed to return to the premises to 
retrieve these items at a designated 
time, in the presence of law enforce- 
ment, who will normally stand by 
for a short period of time (usually 
30 minutes or less). In a Ch. 741 
proceeding, the court has no author- 
ity to make any equitable distribu- 
tion of property. All disputed mat- 
ters regarding the division or 
distribution of property must be 
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brought before the court in a Ch. 61 
or other appropriate proceeding. 

The domestic violence injunction 
statute specifically prohibits the 
entry of any form of “mutual” injunc- 
tions. Separate injunctions may be 
issued under individual and distinct 
case numbers, in circumstances 
where each party files for an order 
of protection, and pleads and proves 
sufficient facts to warrant the en- 
try of an order.!° 

Violations of the injunction by the 
respondent, such as refusing to va- 
cate a shared dwelling; returning to 
the shared dwelling; coming within 
500 feet of petitioner’s home, place 
of employment, or other designated 
place; telephoning, contacting, or 
otherwise communicating with the 
petitioner, directly or indirectly; 
committing any act of domestic vio- 
lence against the petitioner; and/or 
having any firearms in respondent’s 
possession are first degree criminal 
misdemeanors.'® Other violations, 
such as failure to pay ordered sup- 
port; failing to attend the court or- 
dered counseling; or violation of visi- 
tation orders may result in 
contempt of court charges. Certain 
violations of the injunction, such as 
intentionally crossing a state line to 
violate an injunction; causing an 
intimate partner to cross state lines 
by force or fraud and causing bodily 
injury to that person in violation of 
an injunction; and interstate stalk- 
ing are also crimes under the Fed- 
eral Violence Against Women Act 
(VAWA).'' Even if the petitioner, or 
a third party, invites the respondent 
to come to the residence, or other- 
wise into contact with the petitioner, 
it is a violation of the injunction. 
However, petitioners who initiate 
contact with the respondent cannot 
be charged with violating the injunc- 
tion. If petitioner makes contact, the 
respondent should file a motion to 
dissolve the injunction or dismiss 
the case, although it is not always 
grounds for dismissal. 

As of July 1, 2003, final hearings 
for injunctions against domestic vio- 
lence must be recorded at the court’s 
expense. This eliminates the neces- 
sity for bringing a court reporter to 
the final hearing. The notice of hear- 
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ing will set forth what type of re- 
cording the court provides. '® 

The injunctive relief which may 
be awarded in the permanent in- 
junction against domestic violence 
include the same provisions for pro- 
tection against violence and include 
injunctions against contact and acts 
of violence, award of temporary visi- 
tation;'® child support;”? and spou- 
sal support; ordering the respondent 
to attend a certified batterers’ inter- 
vention program,”’ parenting 
classes, substance abuse or other 
counseling; and a mandatory prohi- 
bition against possession of fire- 
arms and ammunition. Both federal 
and Florida law make it a crime for 
a respondent to possess any fire- 
arms or ammunition while subject 
to a qualifying order of protection 
against domestic violence.” Surren- 
der of all personal firearms is man- 
datory, although law enforcement 
officers, as defined by FS. §943.10(14) 
may keep their service weapons while 
on official duty unless otherwise pro- 
hibited by the employing law enforce- 
ment agency.”* 

There is no statutory authority for 
an award of attorneys’ fees in a Ch. 
741 injunction proceeding. Neither 
trial nor appellate fees may be 
awarded under any theory, includ- 
ing §57.105.**4 

While orders entered in a Ch. 61 
proceeding take priority over those 
entered in an injunction action,” the 
circuits have varying procedures 
regarding where the injunction case 
is handled when there is a concur- 
rent domestic relations case. Each 
circuit should have an administra- 
tive order on the issue, or it should 
be explained in the circuit’s unified 
family court plan. The entry of a fi- 
nal judgment of dissolution of mar- 
riage does not automatically result 
in the dismissal of an injunction.” 
Similarly, if there is a pending tem- 
porary injunction against domestic 
violence, it is error for the court to 
dismiss the action simply because 
there is a pending dissolution of 
marriage action.”’ 

Florida injunctions are enforce- 
able in all counties of the state as 
well as nationwide. Similarly, a 
qualifying final order of protection 


against domestic violence issued by 
a court of a foreign state, must be 
accorded full faith and credit by the 
courts of Florida and enforced by 
law enforcement as if they were 
Florida court orders.”* 


Repeat Violence 

A petitioner who does not have a 
“domestic relationship” as defined 
in Ch. 741 may be eligible to obtain 
an injunction for protection under 
the repeat violence statute.” Since 
the enactment of laws providing for 
protection against dating and 
sexual violence, repeat violence 
cases have become mostly love tri- 
angle cases (new girlfriend vs. old 
girlfriend, former husband vs. new 
husband, etc.), employer-employee 
and co-worker relationships, school- 
mates, neighborhood disputes, and 
roommates who do not have a dat- 
ing or intimate relationship. 

Any person who is the victim of 
repeat violence, or the parent or le- 
gal guardian of a minor child living 
at home who is the victim of repeat 


violence, has standing to file for an 
injunction against repeat violence.” 

In repeat violence cases, the peti- 
tioner must plead and prove he or 
she has been the victim of two inci- 
dents of violence, or stalking. Vio- 
lence is defined as any assault, ag- 
gravated assault, battery, 
aggravated battery, sexual assault, 
sexual battery, stalking, aggravated 
stalking, kidnapping, false impris- 
onment or any criminal offense re- 
sulting in physical injury or death. 
One of the incidents of violence or 
stalking must have occurred within 
six months of the filing of the peti- 
tion and be directed against the pe- 
titioner or petitioner’s immediate 
family member.* 

The standard for relief here is 
much different than that in domes- 
tic violence cases. In domestic vio- 
lence cases, no acts of violence need 
have occurred prior to the filing if 
petitioner has a reasonable fear that 
domestic violence is imminent. In 
repeat violence cases, not only must 
the violence have already occurred, 
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there must be two acts of violence 
or a stalking in order for relief to be 
warranted. No matter how egre- 
gious the violence may be, if it is 
simply one act the petition will 
fail.* 

The following circumstances were 
found insufficient for issuance of re- 
peat violence injunctions: telephone 
threats alone;** receiving unwanted 
letters and flowers;* nonthreatening 
e-mails, phone messages, chance en- 
counters at restaurants, and leaving 
notes, cards, and a rose on 
petitioner’s doorstep, even after pe- 
titioner had clearly indicated she 
wanted no further contact. * 

On the other hand, repeated vid- 
eotaping of a neighbor constituted 
stalking for purposes of the issuance 
of a repeat violence injunction,*° and 
barking dogs coupled with threats 
were found sufficient where the pe- 
titioner was substantially and un- 
reasonably disturbed.*’ 

The court may award the follow- 
ing relief in a repeat violence injunc- 
tion: injunctions from committing 
acts of violence ordering the respon- 
dent to appropriate counseling, and 
such other relief necessary for the 
protection of the petitioner.** 

There is no requirement that the 
court record the final hearing in any 
of the Ch. 784 injunction proceed- 
ings (repeat, dating or sexual vio- 
lence), so counsel should bring a 
court reporter if a transcript is de- 
sired. 

The firearms prohibitions do not 
apply in repeat violence injunctions. 
However, the respondent may be 
required to surrender firearms if the 
court finds it necessary to protect 
the petitioner.*° 


Dating Violence 

The legislature created a cause 
of action for protection against dat- 
ing violence in 2002. Any person 
who is the victim of dating violence, 
or the parent or legal guardian of a 
minor child living at home who is 
the victim of dating violence, has 
standing to file for an injunction 
under this section.*° 

“Dating violence” means violence 
between individuals who have or 
have had a continuing and signifi- 


In domestic violence 
cases, no acts of 
violence need have 
occurred prior to the 
filing if petitioner has 
a reasonable fear 
that domestic 
violence is imminent. 


cant relationship of a romantic or 
intimate nature.*' Despite the fact 
that the cause of action for an in- 
junction against dating violence is 
contained in Ch. 784, the law pro- 
vides that persons in dating rela- 
tionships must meet the same 
statutory criteria as is required for 
issuance of an injunction against 
domestic violence. That is, the pe- 
titioner is a victim of dating vio- 
lence or has a reasonable belief that 
violence is imminent. No acts of vio- 
lence need have occurred prior to 
filing.*”? Because the dynamics of a 
dating relationship are the same as 
those in traditional Ch. 741 “do- 
mestic” relationships, the standard 
for protection is the same. 

There are three factors for the 
court to consider in determining 
whether a “dating relationship” ex- 
ists: the relationship existed within 
the past six months; the relation- 
ship was characterized by the ex- 
pectation of affection or sexual in- 
volvement between the parties; and 
the frequency and type of interac- 
tion was that the persons were in- 
volved over time and on a continu- 
ous basis during the course of the 
relationship.** A dating relation- 
ship does not exist in circumstances 
where contact between the parties 
has been that of a casual acquain- 
tance or ordinary fraternization in 
a business or social context.“ 

While the standard for issuance 
of the injunction is the same as the 
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domestic violence statute, the 
available injunctive relief mirrors 
that in repeat violence cases. The 
court may award injunctions 
against acts of violence, referrals to 
appropriate counseling, and such 
other orders necessary to protect 
the petitioner. 

As of the date of this writing, 
there are no reported cases constru- 
ing the dating violence statute. 


Sexual Violence 

Effective July 1, 2003, “The 
Victim’s Freedom Act” became law, 
and created a cause of action under 
Ch. 784 for an injunction against 
sexual violence. * 

“Sexual violence” is defined as one 
incident of sexual battery; a lewd or 
lascivious act committed upon, or in 
the presence of, a person younger 
than 16; luring or enticing a child’s 
sexual performance; or any other 
forcible felony where a sexual act is 
committed or attempted. “° 

A person who is the victim of an 
act of sexual violence, or the parent 
or legal guardian of a minor child 
living at home who is the victim of 
an act of sexual violence, has stand- 
ing to file. The petitioner must have 
reported the incident to law en- 
forcement and be cooperating in 
any criminal proceeding against 
the respondent; or, if the respon- 
dent was sentenced to a term of im- 
prisonment for the act of sexual 
violence, the sentence must have 
expired, or be due to expire within 
90 days." 

If the respondent is incarcerated, 
the temporary injunction is effective 
for 15 days following release from 
incarceration rather than 15 days 
from the date of issuance as with the 
other protective injunctions. The fi- 
nal hearing must be set prior to ex- 
piration of the temporary injunc- 
tion.** 

Authority to serve an injunction 
for protection against sexual vio- 
lence upon an incarcerated respon- 
dent is shifted from a law enforce- 
ment officer to a state prison 
correctional officer. If the respon- 
dent is not served before release, the 
copies will be forwarded to the sher- 
iff of the county where the offender 


3 

> 

i 

| 

| 

| 

| 

| 

i 

} 

} 

_ 


was released.*® 

This category of protection order 
was created to provide protection for 
persons, including minors, who are 
victims of one act of sexual violence 
but have no domestic or dating re- 
lationship with the perpetrator. Pre- 
viously, the only remedy available 
was the repeat violence statute, 
where two acts are required. This 
new enactment closes a gap in pro- 
tection for sex crime victims. The 
relief available is the same as in 
repeat violence cases. This law is too 
new for any case law analysis. 


Conclusion 

The authors hope this article has 
distinguished the differences be- 
tween Florida’s four orders of pro- 
tection against violence. The prac- 
titioner will best serve the client by 
becoming familiar with the four 
types of injunctions and the nuances 
of standing and proof necessary to 
warrant relief in each cause of ac- 
tion. The practitioner can then ap- 
propriately apply for, defend 
against, and have a reasonable ex- 


pectation of prevailing in these im- 
portant and often dangerous mat- 
ters. O 
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§922(¢)(8); Star. §741.30(6)(g). 

23 Stat. §741.31(4)(b)(2). It is the 
intent of the legislature that the disabili- 
ties regarding possession of firearms 
and ammunition are consistent with fed- 
eral law. 18 U.S.C. §925 provides for the 
“official use” exemption for law enforce- 
ment officers and military personnel. 

24 Cisneros v. Cisneros, 831 So. 2d (Fla. 
3d D.C.A. 2002); Lewis v. Lewis, 689 So. 
2d (Fla. 1st D.C.A. 1997); Baumgartner 
v. Baumgartner, 693 So. 2d 84 (Fla. 2d 
D.C.A. 1997); Belmont v. Belmont, 761 
So. 2d 406 (Fla. 2d D.C.A. 2000). 

2° Fia. Stat. §741.30(1)(c). 

°6 Farr v. Farr, 840 So. 2d 1166 (Fla. 2d 
D.C.A. 2003). 

27 Kniph v. Kniph, 777 So. 2d 437 (Fla. 
1st D.C.A. 2001); White v. Cannon, 778 
So. 2d 467 (Fla. 3d D.C.A. 2001). 

28 Fra. Star. §741.30(6)(d)(1); 18 U.S.C. 
§2265. 

29 Fa. Stat. §784.046. 

30 Fia. Stat. §784.046 (2)(a). 

31 Fria. Stat. §784.046(1)(b). 


32 Buerster v. Fermin, 844 So. 2d 804 
(Fla. 4th D.C.A. 2003) (although respon- 
dent threatened, yelled, and screamed 
at the petitioner for two years, 
petitioner’s testimony established only 
one act of violence); Long v. Edmundson, 
827 So. 2d 365 (Fla. 2d D.C.A. 2002) (only 
qualifying incident was one in which re- 
spondent waved a gun and pushed peti- 
tioner; threat on petitioner’s answering 
machine did not qualify as second inci- 
dent); Darrow v. Moschella, 805 So.2d 
1068 (Fla. 4th D.C.A. 2002) (several 
physical altercations on same day with 
brief pause in between found insuffi- 
cient). 

33 Gianni v. Kerrigan, 836 So. 2d 1106 
(Fla. 2d D.C.A. 2003); Johnson v. Brooks, 
567 So. 2d 34 (Fla. 1st D.C.A. 1990). 

34 McMath v. Biernacki, 776 So. 2d 1039 
(Fla. 1st D.C.A. 2001). 

35 Ravitch v. Whelan, 28 Fla. L. Weekly 
D1818a (Fla. 1st D.C.A. August 1, 2003). 

36 Goosen v. Walker, 714 So. 2d 1149 
(Fla. 4th D.C.A. 1998). 

37 Rae v. Flynn, 690 So. 2d 1341(Fla. 3d 
D.C.A. 1997). 

38 Fia. Stat. §784.046(7). Note that all 
referrals to counseling under ch. 784 are 
discretionary. 

39 Langner v. Cox, 826 So. 2d 475(Fla. 
1st D.C.A. 2002). 

40 Bia. Stat. §784.046(2)(b). 

4. Fria. Strat. §784.046(1)(d). 

42 Fila. Stat. §784.046(2)(b). 

8 Bia. Strat. §784.046(1)(d)(1)-(3). 

4 Fria. Star. §784.046(1)(d)(3). 

45 House Bill 561, Fla. 2003. 

46 Strat. §784.046(1)(c). 

47 Stat. §784.046(2)(c). 

48 Fla. Stat. §784.046(6)(c). 

49 Fia. Stat. §784.046(8)(a)2. 
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Avoiding Pitfalls in Closing Arguments 


by Tucker Ronzetti and Janet L. Humphreys 


he closing argument is an 

integral component of the 

entire trial presentation. 

It is the lawyer’s last op- 
portunity to summarize the evi- 
dence, tie together key themes, and 
convince the jury why his or her 
position should prevail. It is the 
third and final time—after voir dire 
and the opening statement—for the 
lawyer to address the trial’s decision 
makers directly. At that point, the 
jurors have already heard the open- 
ing statements, listened to the tes- 
timony, seen the witnesses, and have 
likely formed opinions about who 
should win and why. Thus, perhaps 
the most important purpose of the 
closing argument is to provide jurors 
sympathetic to your side with points 
that will enable them to persuade 
other, undecided or doubting jurors. 
It is an opportunity to explain how 
the promises you made in the open- 
ing have been fulfilled, and con- 
versely, how the other side’s prom- 
ises have been neglected. 

With these principles in mind, 
the purpose of this article is to pro- 
vide an overview of the legal limi- 
tations involved in the final argu- 
ment in jury trials, and to provide 
practical examples, from both the 
plaintiff’s and the defendant’s per- 
spective, of common pitfalls in clos- 
ing arguments. 


General Rules Governing 
Closing Arguments 

Because the final argument is the 
pinnacle of the trial presentation, 
it is crucial that the lawyer prevent 
any interruptions, much less an 
admonition from the court, based 


There is nothing more 
abhorrent for a 
plaintiff's lawyer (or 
the lawyer’s 
malpractice carrier) 
than to obtain a 
winning jury verdict, 
then lose it because 
of improper 
arguments in closing. 


upon the failure to follow the legal 
requirements for the closing. De- 
spite the legal limitations, lawyers 
enjoy broad scope in their closings.’ 
They may discuss any theory rea- 
sonably supported by the evidence, 
provide their interpretations, and 
suggest that the jury draw infer- 
ences or conclusions from the evi- 
dence. Lawyers may also ask the 
jury to resolve conflicting evidence 
in favor of their clients, and can at- 
tack witnesses’ credibility. Finally, 
lawyers can discuss the applicable 
law, accurately and in a manner 
consistent with the jury instruc- 
tions. 

At the same time, several forms 
of conduct are prohibited in closing 
argument. Violations of those pro- 
hibitions may lead, at a minimum, 
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to an objection by the opponent 
which interrupts the flow of the pre- 
sentation, but also to admonition by 
the court, a corrective instruction 
by the court, a mistrial, or a pre- 
served error for appeal. Some vio- 
lations also constitute grounds for 
professional discipline.” Advocates, 
whether for the plaintiff or defen- 
dant, must therefore be careful to 
avoid the following problems:* 

Providing Improper Statements of 
the Law. The law of the case is that 
instructed by the court. Those in- 
structions should be used exclu- 
sively. An incorrect statement of the 
law may warrant a new trial.’ 

Attacking the Law or the Court’s 
Rulings. It should be obvious that 
it is improper to attack any court 
ruling before the jury, including the 
court’s rulings on evidence. Beyond 
reversible error, this is simply a 
strategic gaffe that pits the lawyer 
against the credibility of the court.° 

Misstating the Evidence. Al- 
though counsel may argue regard- 
ing inferences from evidence in the 
record, counsel may not create evi- 
dence without factual support.° 
Misstating the record in such a way 
is a strategic error in any event, be- 
cause it harms the lawyer’s credibil- 
ity. 

Vouching for Witnesses. A lawyer 
may not personally endorse a 
witness’s credibility during closing 
argument. By presenting purported 
first-hand knowledge of a witness’s 
character, a lawyer would effec- 
tively become a witness who has 
never been subjected to cross ex- 
amination. That would be improper. 
At the same time, a lawyer may ar- 
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gue from the evidence itself, as op- 
posed to providing a personal 
voucher, that the witness is credible. 

Stating Personal Beliefs. Lawyers 
may not advocate their personal 
beliefs during the closing. Strictly 
interpreted, this rule is violated es- 
sentially every time a lawyer utters 
the words “I think” or “I believe.” 
Thankfully, courts do not place form 
over substance, and instead consider 
whether counsel is providing infer- 
ences and interpretations from the 
evidence.’ Nevertheless, personal 
references may needlessly raise a 
red flag, drawing an objection and 
creating a distraction. The easiest 
way to avoid the problem is to scru- 
tinize your language. Practice and 
review what you plan to say, paying 
special attention to any references 
to yourself. 

Improperly Exciting Prejudice, 
Passion, or Sympathy. Inflammatory 
language is improper and may be 
grounds for mistrial.* Avoid any de- 
rogatory remarks about opposing 
counsel or the opposing party, or 
improper stories or descriptions de- 
signed to provoke sympathy for the 
client or prejudice against the op- 
ponent. Along the same lines, argu- 
ing an impermissible inference is 
improper by, for example, implying 
that the defendant is wealthy or has 
insurance coverage and so can af- 
ford the judgment.’ Also beware 
“conscience of the community” argu- 
ments, appealing to policy objectives 
divorced from the law or the facts of 
the case.!” 

Advocating the Golden Rule. In 
closing argument, do not suggest 
that the jurors put themselves in the 
place of one of the parties. A Golden 
Rule argument is rarely expressed 
as “do unto others as you would have 
them do unto you.” If it were that 
simple, no one would ever violate 
the rule against such arguments. 
You must avoid implying the Golden 
Rule, by asking the jury to put it- 
self somehow in the shoes of a party. 
Although a Golden Rule argument 
is not per se reversible error,'' even 
alluding to how “you” (the jury) 
would like to see an issue resolved 
in the plaintiff’s or defendant’s po- 
sition is a red flag which may raise 


serious appellate problems. 


Particular Pitfalls 
for Plaintiffs 

There is nothing more abhorrent 
for a plaintiff’s lawyer (or the 
lawyer’s malpractice carrier) than to 
obtain a winning jury verdict, then 
lose it because of improper argu- 
ments in closing. Typically, the type 
of arguments that causes such an 
unthinkable event results from 
overly emotional arguments—often 
from arguments which rely on emo- 
tion because of lack of preparation 
as outlined above. Of course, the 
plaintiff’s attorney wants to excite 
the sympathies of the jury, to en- 
courage them to award a large ver- 
dict, but courts increasingly circum- 
scribe the limits of appropriate 
argument, and if you believe you 
have won the case, it makes no sense 
to even come close to these lines and 
risk your verdict. The following are 
common pitfalls that result in the 
reversal of plaintiffs’ verdicts: 

Arguments Made Just to Appeal 
to Sympathy. Plaintiffs’ lawyers cer- 
tainly want to stress to the jury the 
theme that their clients have suf- 
fered a real injury deserving recom- 
pense. That argument, however, has 
limitations. For example, Walt 
Disney World Co. v. Blalock, 640 So. 
2d 1156 (Fla. 5th DCA 1994), in- 
volved a 10-year-old child who had 
lost a finger. Plaintiff’s counsel en- 
couraged the jury to consider that 
the defendant’s conduct could have 
resulted in a much worse injury to 
a much younger child—the loss of a 
hand or a “smashed head” of a three- 
or four-year-old. The plaintiff’s ar- 
gument, which had nothing to do 
with the facts of the case and was 
made only to inflame the jury, con- 
stituted fundamental error and re- 
quired reversal of the plaintiff’s ver- 
dict.'” 

Asking the Jury to “Send a Mes- 
sage” to the Defendant When Puni- 
tive Damages Are Not an Issue in the 
Case. In a case without punitive 
damages it is improper to argue for 
a recovery intended to punish the 
defendant rather than compensate 
the plaintiff. Such an argument can 
lead to reversal. In Erie Ins. Co. v. 


Bushy, 394 So. 2d 228 (Fla. 5th DCA 
1981), a case without a punitive 
damages demand, plaintiff’s coun- 
sel asked the jury to “send a mes- 
sage to Erie, Pennsylvania.” That 
argument required reversal of the 
plaintiff’s verdict because part of the 
award may have been punitive.'* 
Expressing Personal Opinions 
About the Merits of the Case or the 
Credibility of Witnesses. The Florida 
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Supreme Court has made clear that 
characterizations supported by the 
record are permitted." At the same 
time, counsel’s pure opinion is not 
permitted. Thus, in Pippin v. 
Latosynski, 622 So. 2d 566 (Fla. 1st 
DCA 1993), plaintiff's counsel’s com- 
ment that he was “outraged by the 
defense of State Farm and Mr. Pip- 
pin” required reversal of the 
plaintiff’s verdict." 

Accusing Defendants of “Hiding 
the Ball” or Withholding Evidence. 
While calling a witness a liar, with 
good reason, is permitted, calling 
opposing counsel a liar remains off- 
limits. In Owens Corning Fiberglass 
Corp. v. Morse, 653 So. 2d 409 (Fla. 
3d DCA 1995), counsel committed 
the fundamental error of comment- 
ing in closing that opposing counsel 
was “excellent at confusing issues . 
. . at hiding the ball,” and was “a 
master of trickery,” and that the 
opposing party gave testimony that 
“he had to have been told by his at- 
torneys.” Because the argument was 
tantamount to calling opposing 
counsel liars and accusing them of 
perpetrating fraud on the court and 
the jury, a new trial was granted.'® 

Contrasting the Wealth of the De- 
fendant and the Poverty of the Plain- 
tiff. Even where punitive damages 
are at issue, the plaintiff’s lack of 
wealth is not, and therefore cannot 
serve as the basis of argument. In 
Batlemento v. Dove Fountain, Inc., 
593 So. 2d 234 (Fla. 5th DCA 1991), 
plaintiff’s counsel argued that his 
client “basically sacked his entire 
life savings” to make the investment 
at issue in the case. The court held 
that argument improperly con- 
trasted the poverty of the plaintiff 
and the wealth of the defendant, and 
required reversal of plaintiff’s ver- 
dict. Although punitive damages 
were an issue in the case, the finan- 
cial status of the plaintiff was irrel- 
evant to punitive damages. 

Appealing to the “Conscience of the 
Community.” Even though the jury 
represents the community, case law 
forbids appealing to the “conscience” 
of the community. In Maercks uv. 
Birchansky, 549 So. 2d 199 (Fla. 3d 
DCA 1989), the plaintiff’s verdict 
was reversed, in part, because coun- 


A good closing 
argument must be 


passionate and 
heartfelt while 
avoiding the pitfalls 
of an objection or, 
worse yet, an 
admonition or 
mistrial. 


sel asked the jury to be the “con- 
science of the community” and “send 
a message with its verdict.” 
Making the “Us Against Them” 
Argument. It is improper to argue 
that the jury should reach its deci- 
sion because the defendant is sim- 
ply different, such as from a differ- 
ent locale. In S.H. Investment & Dev. 
Corp. v. Kincaid, 495 So. 2d 768 (Fla. 
5th DCA 1986), a plaintiff’s judg- 
ment was reversed, in part, because 
of an “us against them” appeal pit- 
ting the local community against an 
out-of-state corporation, by asking 
the jury to “speak with a voice so loud 
... that it will reach from ... Miami, 
Florida, . . . to the heart of . . . those 
corporations in New York City... .” 
Injecting the Plaintiff's Attorney’s 
Personal Experience, Commitment to 
the Case, or Sacrifices for the Case. 
If evoking pure sympathy for the 
plaintiff is improper, evoking sym- 
pathy for plaintiff’s counsel is obvi- 
ously worse. An extreme example of 
this occurred in Russell, Inc. v. 
Trento, 445 So. 2d 390 (Fla. 3d DCA 
1984). There, the plaintiff’s verdict 
was reversed because his counsel 
argued that he had “lived with... 
and carried the burden of this case 
for three years .. .,” and faked an 
emotional breakdown during clos- 
ing. This case falls within the cat- 
egory of statements made purely to 
evoke sympathy, but is a more egre- 
gious variety. Even though an attor- 
ney in fact may make great sacri- 
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fices to represent the client, the case 
is not about the attorney or about 
rewarding the attorney, and the 
statements are thus even more ob- 
jectionable than sympathetic state- 
ments about the plaintiff. 

Encouraging “Comparative 
Awards.” A jury may not be per- 
suaded to reach an award in one 
case based on another jury’s award 
in a different case. In Wright & Ford 
Millworks, Inc. v. Long, 412 So. 2d 
892 (Fla. 5th DCA 1982), a foot in- 
jury case, plaintiff’s counsel dis- 
cussed a recent award to Carol 
Burnett of $2.5 million in e libel 
case. Mentioning this irrelevant ver- 
dict encouraged the jury to give a 
“comparative verdict” and required 
a new trial. 

Justifying a Large Award With the 
Promise of Judicial Remittitur. It is 
improper to persuade a jury to in- 
crease an award based on the possi- 
bility that the court may reduce it 
later. In City Provisioners, Inc. v. 
Anderson, 578 So. 2d 855 (Fla. 5th 
DCA 1990), the plaintiff’s counsel 
argued that the jury should not 
worry about “giving too much” be- 
cause, if they did, the judge could 
reduce it. That argument required 
the reversal of the plaintiff’s verdict. 
The argument ignored the converse 
possibility of additur, perhaps mak- 
ing the jury think the deck was 
stacked against the plaintiff, and 
improperly invited the jury to shift 
responsibility of the verdict to the 
judge. 


Pitfalls for Defendants 

Some of the pitfalls previously 
discussed also present parallel risks 
for defense counsel in closing argu- 
ment. Giving personal opinions re- 
garding the veracity of witnesses or 
the merits of the case, for example, 
is forbidden to either side. Below are 
case examples of selected closing 
argument mistakes that are com- 
mon to defense arguments: 

Personal Attacks on Witness Cred- 
ibility. Witness credibility is obvi- 
ously prone to attack based on evi- 
dence, but not based on counsel’s 
opinion or experience. In Silva v. 
Nightengale, 619 So. 2d 4 (Fla. 5th 
DCA 1993), defense counsel improp- 


= 
| 
1 
} 
| 


erly remarked about, among other 
things, the plaintiff’s alleged inabil- 
ity to work as a housekeeper, stat- 
ing, “To be frank I have made beds 
myself and I have vacuumed and I 
don’t find it to be a debilitating ex- 
perience.” 

“Conscience of the Community” 
Arguments about Frivolous Claims. 
Just as with the plaintiff, the defen- 
dant cannot appeal to some 
overarching policy in arguing to the 
jury. For example, in Stokes v. Wet 
'N Wild, Inc., 523 So. 2d 181 (Fla. 
5th DCA 1988), defense counsel ar- 
gued that the plaintiff’s damages 
were “absolutely ridiculous”— in it- 
self nonproblematic—but then 
stated: “This is why we’re here. This 
is why our courtrooms are crowded 
and this is why we read articles in 
the paper, because of things like 
that.” 

Improper “Empty Chair” Argu- 
ments Implying Third Party Settle- 
ments or Lawsuits. In the appropri- 
ate case defense counsel may argue 
that some third party caused the 
plaintiff’s harm, but that argument 
has limitations. In Ricks v. Loyola, 
822 So. 2d 502, 508 (Fla. 2002), de- 
fense counsel suggested that the 
jury ask why a third party was not 
a defendant, in violation of the trial 
court’s order in limine. That sugges- 
tion warranted a new trial. This was 
not a traditional “empty chair” ar- 
gument because counsel empha- 
sized that there had been a prior 
lawsuit against the third party, and 
so violated the statute forbidding 
notifying jurors of releases or cov- 
enants not to sue." 

Arguing the Award Can be Rein- 
vested. Because damages are al- 
ready brought to present value, 
courts reason that the argument 
that damages will produce a stream 
of income is improper because it 
leads the jury to further discount 
damages. '* 


Closing Thoughts 

When your opponent violates 
these rules, you are faced with the 
excruciating spur-of-the-moment 
decision of whether to object. An 
objection, at a minimum, is typically 
required to preserve the offensive 


matter for appellate review.’ An 
overruled objection can convey the 
impression that the objecting law- 
yer fears that the jury will hear op- 
posing counsel’s view of the evi- 
dence. Accordingly, it is wise to ask 
for a side bar to present objections 
graciously. Objections must also in- 
clude a motion for mistrial to pre- 
serve certain issues on appeal. 

At the same time, objecting is 
risky because of its effect on jurors’ 
perceptions. The jury may consider 
the objection an effort by counsel to 
obfuscate, and the objection itself is 
likely to highlight the point at is- 
sue, especially if the objection is 
overruled. In lieu of an objection, 
counsel can point out the misstat- 
ing of evidence in the defendant’s 
closing or the plaintiff’s rebuttal. In 
doing so, counsel should carefully 
provide a clear and correct recita- 
tion of the evidence, and remind the 
jurors that their own collective 
memory is controlling. 

A good closing argument must be 
passionate and heartfelt while 
avoiding the pitfalls of an objection 
or, worse yet, an admonition or mis- 
trial. Using the principles illus- 
trated in this article should help 
avoid those pitfalls, setting the stage 
for the smooth delivery to the cli- 
max of your case. U 


! Murphy v. International Robotic Sys., 
766 So. 2d 1010, 1028 (Fla. 2000) (“At- 
torneys should be afforded great latitude 
in presenting closing argument, but they 
must confine their argument to the facts 
and evidence presented to the jury and 
all logical deductions from the facts and 
evidence.”) (quoting Knoizen v. Bruegger, 
713 So. 2d 1071, 1072 (Fla. 5th D.C.A. 
1998)). 

2 Rule 4-3.4(e) of the Rules Regulat- 
ing The Florida Bar states: “A lawyer 
shall not. . . in trial, allude to any mat- 
ter that the lawyer does not reasonably 
believe is relevant or that will not be 
supported by admissible evidence, assert 
personal knowledge of facts in issue ex- 
cept when testifying as a witness, or 
state a personal opinion as to the just- 
ness of a cause, the credibility of a wit- 
ness, the culpability of a civil litigant, 
or the guilt or innocence of an accused.” 
Florida courts invoke this ethical limi- 
tation in evaluating closings for impro- 
priety. See, e.g., Murphy v. International 
Robotic Sys., 766 So. 2d 1010, 1028 (Fla. 
2000); Bosch v. Hajjar, 639 So. 2d 1096, 
1097-98 (Fla. 4th D.C.A. 1994) (Alvarez, 


J., concurring). 

* For a helpful further overview of 
these principles, see generally Robert S. 
Warren et al., Final Arguments in Jury 
and Bench Trials, 3 Business AND Com- 
MERCIAL LITIGATION IN FEDERAL Courts § 
37.2 (Robert L. Haig ed.) (West Group 
& ABA 1998). 

* See City Provisioners, Inc. v. Ander- 
son, 578 So. 2d 855 (Fla. 5th D.C.A. 1991) 
(reversed in part because in closing 
counsel told the jury the court can “or- 
der remittitur or cut [their verdict] 
down.”). 
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5 See Liggett Group Inc. v. Eagle, 2002 
WL 21180319, at * 13-14 (Fla. 3d D.C.A. 
2003) (condemning a closing argument 
that “the law has been used as an in- 
strument of oppression and exploita- 
tion.”). 

® See City Provisioners, Inc. v. Ander- 
son, 578 So. 2d 855, 855-56 (Fla. 5th 
D.C.A. 1991) (reversed in part because 
in closing in the personal injury case 
plaintiff’s counsel referred to facts not 
in evidence regarding prescription 
costs). 

? See Murphy v. International Robotic 
Sys., 766 So. 2d 1010, 1028 (Fla. 2000); 
Forman v. Wallshein, 671 So. 2d 872, 
874-75 (Fla. 3d D.C.A. 1996). 

8 See Airport Rent-A-Car, Inc. v. 
Lewis, 701 So. 2d 893 (Fla. 4th D.C.A. 
1997). 

® See Nicaise v. Gagnon, 597 So. 2d 
305, 306-07 (Fla. 4th D.C.A. 1992) (af- 
firming new trial on the grounds that 
plaintiff's counsel argued “[y]ou are 
not to worry whether the defendant 
will contribute a dime of money,” be- 
cause that unfairly implied the defen- 
dant had insurance, even if that term 
was not used). 

10 See, e.g., Stokes v. Wet ’N Wild, Inc., 
523 So. 2d 181, 182 (Fla. 5th D.C.A. 
1988) (defendant counsel’s comment 
that the plaintiff's demand was ri- 
diculous and is “why our courtrooms 
are crowded” led to reversal because 
it “appeal[ed] to the conscience of the 
community and matters far afield 
from the evidence admitted in the 
case.”). 

11 Recent case law applies the “harm- 
less error” test to Golden Rule argu- 
ments. Cleveland Clinic Florida v. Wil- 
son, 685 So. 2d 15 (Fla. 4th D.C.A. 


1996) (en banc); see Grushoff v. 
Denny’s, Inc., 693 So. 2d 1068 (Fla. 4th 
D.C.A. 1997) (reversing grant of a new 
trial because the single reference to 
“you” (i.e., the jurors) in the course of 
the closing was not highly prejudicial). 
Nevertheless, this sort of argument is 
a blatant red flag to be avoided. 

2 Walt Disney World Co. v. Blalock, 
640 So. 2d 1156, 1157-58 (Fla. 5th 
D.C.A. 1994); see also Eastern Steam- 
ship Lines, Inc. v. Martial, 380 So. 2d 
1070 (Fla. 3d D.C.A. 1980) (comments 
about the biblical story of Job, and a 
comment that plaintiff’s counsel “went 
to Vietnam” and “thought he had seen 
it all” were made simply to evoke sym- 
pathy and required reversal of 
plaintiff’s verdict). 

13 Hrie Ins. Co. v. Bushy, 394 So. 2d 228 
(Fla. 5th D.C.A. 1981); see also School 
Board of Palm Beach County v. Taylor, 
365 So. 2d 1044 (Fla. 4th D.C.A. 1978) 
(counsel’s argument that the jury 
should set an example to prevent fu- 
ture similar incidents was similar toa 
request for a punitive damages award 
rather than for compensatory dam- 
ages, and furnished an improper mo- 
tive for the jury to award damages 
outside a reasonable compensatory 
range. Plaintiff’s verdict was re- 
versed.) 

‘4 See Murphy v. International Robotic 
Sys., 766 So. 2d 1010, 1028-29 (Fla. 
2000) (allowing counsel to character- 
ize a witness as a “liar” as long as there 
is record support). 

'S Pippin v. Latosynski, 622 So. 2d 566, 
568-69 (Fla. 1st D.C.A. 1993); see also 
Kaas v. Atlas Chemical Co., 623 So. 2d 
525 (Fla. 3d D.C.A. 1993) (plaintiff’s 
counsel calling a defense witness a liar 
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was fundamental error, requiring new 
trial); Maercks v. Birchansky, 549 So. 
2d 199 (Fla. 3d D.C.A. 1989) (plaintiff’s 
verdict reversed, in part, because at- 
torney asserted personal opinions 
about the credibility of witnesses, the 
justness of his client’s cause, and the 
perfidy of defendants). 

'6 Owens Corning Fiberglass Corp. v. 
Morse, 653 So. 2d 409, 411 (Fla. 3d 
D.C.A. 1995); see also Emerson Elec. 
Co. v. Garcia, 623 So. 2d 523 (Fla. 3d 
D.C.A. 1993) (plaintiff’s verdict was 
reversed because plaintiff’s counsel 
accused defendant’s counsel of fraud 
and hiding evidence). 

” Ricks v. Loyola, 822 So. 2d 502, 508 
(Fla. 2002); see also Fria. Svar. 
§768.041; Muhammad v. Toys R Us, 
Inc., 668 So. 2d 254, 256 (Fla. 1st 
D.C.A. 1996) (the court reversed partly 
because defense counsel violated the 
§768.041 prescription by arguing: 
“Does everyone realize they could 
have—they may have—already settled 
with the manufacturer?”). 

18 Green v. USAA Gas Inc. Co., 754 So. 
2d 774, 775 (Fla. 1st D.C.A. 2000) (cit- 
ing the line of authorities on this point, 
including Braddock v. Seaboard Air 
Line R.R. Co., 80 So. 2d 662, 668 (Fla. 
1995)). 

19 See Castor v. State, 365 So. 2d 701, 
703 (Fla. 1978). In Florida, absent con- 
temporaneous objection, relief for im- 
proper closing argument is available 
only where the party has timely moved 
for a new trial and established the 
opponent’s closing argument was im- 
proper, harmful, incurable, and so 
damaged the fairness of the trial that 
public interest in the system of justice 
requires a new trial. 
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Taxation of Contingent Fees 


Cases of this kind are not easy to de- 
cide. In seeking to reconcile the impli- 
cations of the infinite variety of facts 
presented by the decided cases and all 
that has been said about the subject of 
anticipatory assignment of income, one 
is likely to be displeased with his own 
wits; and may find his mind teetering 
between conflicting conclusions... . ! 


arely is the federal in- 

come tax applied differ- 

ently under identical cir- 

cumstances depending 
on where in the country the tax- 
payer resides. That is the case, how- 
ever, for taxpayers who receive pay- 
ments on judgments or settlements 
and whose attorneys receive a share 
of those payments as contingent 
fees. Florida is among a handful of 
states within which taxpayers may 
be accorded much more favorable 
tax treatment for such payments. 
This article will explore applicable 
law, how we got there, and where 
we're likely to go from here. 

The issue is whether a contingent 
fee paid directly by a defendant or 
its insurer to the plaintiff’s attor- 
ney is excludable from the 
plaintiff’s gross income or includ- 
able as income but deductible.’ 

The issue arises only where at 
least a portion of the damage award 
is taxable. For example, it does not 
come into play in the case of a 
wholly-excludable personal injury 
award,* but if that award includes 
interest or punitive damages, both 
of which are taxable,‘ then how the 
fee is treated becomes important. 

If the contingent fee is excludable 
then that part of the damage award 
does not even show up on the 


by Merritt A. Gardner 


The real issue 
comes down to 
what it is that 
actually is being 
assigned by the 
taxpayer to 
the lawyer 
in contingent 
fee cases. 


plaintiff’s tax return. On the other 
hand, an includable contingent fee 
normally may be deducted only 
when itemized. 


Defining What’s at Stake 
Itemized deductions including le- 
gal fees are subject to a two percent 
floor under I.R.C. §67, a pare-back 
based on income under I.R.C. §68, 
and the alternative minimum tax 
under I.R.C. §55. A typical situation 
in one case resulted in about 
$55,500 of additional tax when a 
$300,000 contingent fee was item- 
ized rather than excluded from in- 
come.° In another case itemizing 
the deduction resulted in $254,298 
of additional tax on a contingent fee 
of about $1.9 million.® As the con- 
tingent fee increases so does the tax 
resulting from application of the 


cited code provisions. Scenarios ex- 
ist in which the contingent fee and 
tax liability actually exceed the net 
recovery.’ 

Importantly, otherwise taxable 
awards used to pay hourly or 
noncontingent legal fees may never 
be excluded from gross income on 
that account.* The income must be 
reported in full and the legal fees 
then shown as a deduction on the 
return. Except in a pure trade or 
business setting, that deduction 
will be taken below-the-line, or 
itemized, making it subject to what 
can be severe limitations imposed 
by I.R.C. §§67, 68, and 55. 

Conversely, if the taxpayer lives 
in the right part of the country, the 
taxpayer may exclude that part of 
a judgment or settlement repre- 
senting a contingent fee regardless 
of whether the lawsuit is one for 
personal injury, including punitive 
damages and interest, lost wages 
based on age, sex or other types of 
discrimination, defamation, securi- 
ties fraud, or anything else for that 
matter. 

So here is how the map is drawn: 
the Third,’ Fourth,'® Seventh,'! 
Ninth,” Tenth,’ and Federal" Cir- 
cuits require that contingent fees 
be included in taxpayers’ income 
and then deducted. The Fifth,” 
Sixth,'’® and 11th” circuits permit 
taxpayers to exclude contingent 
fees from income altogether. The 
llth Circuit evidently feels so 
strongly about the issue that it has 
shut down I.R.S. efforts to get it to 
reverse itself by imposing the tax- 
payers’ legal fees against the gov- 
ernment in those cases where the 
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: 


I.R.S. continues to dispute the ex- 
clusion.'* Despite the split among 
the circuit courts, on at least two 
occasions the U.S. Supreme Court 
has declined review, presumably 
preferring that Congress fix the 
problem.’° 

The problem exists because there 
are compelling arguments on both 
sides of the issue. 


The Split in Geography 

Early on the question appeared to 
turn on the nature of an attorney’s 
charging lien for contingent fees 
granted by state law. It quickly 
evolved into one interpreting the 
assignment of income doctrine. 
Complicating a clear resolution of 
either is the disparity with fixed fees 
created by permitting exclusion of 
contingent fees, the apparent injus- 
tice of applying the alternative 
minimum tax in particular to these 
situations, and the unique perspec- 
tive lawyers sitting as judges bring 
to a lawyer’s role in contingent fee 
cases. 

The exclusion theory can be 
traced to the Fifth Circuit’s interpre- 
tation of the Alabama charging lien 
statute.*’ It found the Alabama stat- 
ute granted attorneys an equitable 
right in the claim tantamount to an 
ownership interest. As such, the fee 
resulting from an award or settle- 
ment was theirs, not the client’s, 
making it excludable from the 
client’s income. 

Since most charging liens are 
based on a much more moderate 
statute, or on no statute at all but 
the common law, the charging lien 
rationale for excludability was of 
limited application.”! 

Interestingly, the only 11th Cir- 
cuit opinions on this issue are cases 
out of Alabama under the same 
charging lien statute that had pre- 
viously been reviewed by the Fifth 
Circuit.” The 11th Circuit panels 
were bound to follow the Fifth Cir- 
cuit opinion.” It is conceivable, al- 
though unlikely, that another 11th 
Circuit panel reviewing the more 
security-oriented charging lien un- 
der Florida law would distinguish 
the precedent on that basis and join 
the majority of other circuit courts 


The government's 
position in these 
cases is based on 
the principle that the 
discharge of a 
taxpayer's obligation 
to another invariably 
results in income to 
the taxpayer. 


in denying an exclusion for contin- 
gent fee cases in Florida. 

Turning back to the original Fifth 
Circuit decision, in a separate opin- 
ion, a majority of the panel held that 
the effect of the contingent fee ar- 
rangement was a transfer of a part 
of the client’s claim to her attorneys 
before it matured at a time when it 
was still only a “doubtful” expect- 
ancy.”' In effect the client was trans- 
ferring a part of the tree before it 
had borne any fruit. Absent the 
attorney’s labor there would never 
be fruit on any part of the tree. It is 
here that the issue has been joined. 


The Minority (Florida) View 
The government’s position in 
these cases is based on the principle 
that the discharge of a taxpayer’s 
obligation to another invariably re- 
sults in income to the taxpayer.” 
Still, if a plaintiff has no personal 
liability for attorneys’ fees, and most 
plaintiffs don’t under typical contin- 
gent fee contracts, then no obliga- 
tion of the plaintiff has been dis- 
charged when the attorney is paid 
from the judgment or settlement. 
This is an important point. Many 
of the decisions disallowing the ex- 
clusion rest squarely on U.S. Su- 
preme Court precedent holding that 
the discharge by a third person of 
the taxpayer’s obligation is equiva- 
lent to receipt by the taxpayer.”° But 
there is no taxpayer obligation un- 
der a contingent fee contract. The 
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lawyer looks solely to the award and 
never to the client. The client’s in- 
terest in that part of the award rep- 
resented by the contingent fee long 
since has been transferred to the 
lawyer.” The third-party discharge 
rationale would not appear to sup- 
port contingent fee includability. 

Similarly, there can be no antici- 
patory assignment of the income 
inherent in the portion of the award 
used to pay the legal fee because, at 
the time of the contingent fee con- 
tract, the plaintiff is not entitled to 
that income. It is an expectancy that 
ripens as a result of the attorney’s 
efforts. The plaintiff did not have the 
requisite control over it prior to the 
transfer and the plaintiff does not 
have the requisite control over it 
after the transfer. This element of 
control deserves further explora- 
tion. 

Once again many of the decisions 
denying excludability may rest on a 
faulty premise. Underlying the 
premise is the assignment of income 
principle that requires a court to 
analyze the degree of control re- 
tained by the taxpayer over the as- 
set on which the disputed income is 
based. The error is made when the 
asset is defined as the lawsuit 
rather than that part of the claim 
to which the charging lien attaches. 
As stated by the Federal District 
Court for the District of Vermont: 
If the issue is defined as whether the 
taxpayer-client has given up ownership 
or control over the lawsuit itself by en- 
tering into a contingent fee agreement, 
then the answer is clear: he or she has 
not... . [But] the debate should not con- 
cern whether or to what extent the tax- 
payer-client has given up control over 
the legal claim. The issue should rather 
be whether the taxpayer-client ever had 
or could have had control over the por- 


tion of the anticipated judgment that 
was designated to his or her attorneys.”* 


Nuances aside as to who actually 
controls a lawsuit—the client or the 
lawyer—the taxpayer never con- 
trolled and never will control that 
part of the claim to which the charg- 
ing lien attaches. This is true even 
if the lawyer is fired.”® Moreover, for 
all the rhetoric in the pro-govern- 
ment cases about the prohibition in 
most states—including Florida—on 
lawyers acquiring a proprietary in- 
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terest in a client’s cause of action, 
most states—including Florida— 
explicitly grant an exemption from 
the prohibition for a reasonable con- 
tingent fee contract.*® In other 
words, based on the clear language 
of the applicable rule, clients may 
assign and lawyers may take a pro- 
prietary interest in a lawsuit sub- 
ject to a contingent fee contract. 

The early opinions crediting law- 
yers with transforming inchoate 
claims into judgments,*' together 
with the phenomenon whereby 
those judgments become the source 
of revenue for both clients and their 
lawyers, have prompted at least one 
court to compare the relationship to 
that of a partnership or joint ven- 
ture.** While such an approach has 
drawn criticism for its implications 
under orthodox tax law,” it also has 
prompted a spate of analogies, the 
most thoughtful of which compares 
contingent fee contracts to 
cropsharing arrangements.* These 
sometimes imaginative efforts to 
find comparable situations repre- 
sent the law’s yearning to find 
square pegs for square holes. How- 
ever, if the assignment of income 
doctrine is a product of the common 
law, and it is, then it should be a 
dynamic doctrine: “[W]hat the 
courts have created and applied, 
courts can interpret, refine and dis- 
tinguish to determine whether in 
changed circumstances the condi- 
tions for application of the doctrine 
have been satisfied.”*° The anticipa- 
tory assignment of income doctrine 
was invented by the judiciary to 
block tax avoidance schemes.* It 
should not be applied by that judi- 
ciary to a contingent fee agreement 
that does not constitute a tax avoid- 
ance scheme. 


The Majority (and 
Government) Position 

Most of the circuits courts take a 
different view. Their opinions ac- 
knowledge the attorney’s role as 
much more limited, really just that 
of an agent, refusing to recognize the 
transfer of anything other than the 
naked fruit in the form of a fee.*’ 
They also refuse to admit a dispar- 
ity in the tax treatment between 


fixed and contingent fees and invari- 
ably find it is the contingent fee that 
must conform.** 

Turning to this last issue its im- 
portance cannot be overstated. At 
first blush it may be easy to dismiss 
the importance of treating contin- 
gent and noncontingent fees the 
same. Still, there should be some 
compelling analysis that supports 
the intention of Congress, as the fi- 
nal arbiter of federal tax law, to treat 
the two kinds of fees differently, and 
there is none.*® Instead, there is 
overwhelming legislative and judi- 
cial precedent for subjecting non- 
contingent legal fees to the rigors of 
other itemized deductions,*° and no 
sound policy reason on which to dis- 
tinguish contingent fees.*' For this 
reason it fairly can be presumed 
that Congress intends to treat all 
fees the same: includable but de- 
ductible. 

The real issue separating the two 
sides comes down to what it is that 
actually is being assigned by the 
taxpayer to the lawyer in contingent 
fee cases. The fact is that the tax law 
always has regarded litigation as a 
process to determine the preexist- 
ing truth rather than something 
that creates anything new or differ- 
ent.*? That is why damages are 
taxed as though they were paid 
without regard to the litigation. 
“(T]he critical question is, in lieu of 
what was the settlement amount 
paid?”** In other words, far from 
being a “doubtful” expectancy, his- 
torically the tax law has regarded a 
taxpayer's rights as fully vested at 
the outset of the litigation and the 
lawsuit merely a process that sorts 
them out. 

The taxpayer is entitled to the 
income on his or her claim from the 
start, and it is that income that is 
assigned to the lawyer under the 
contingent fee contract. The cause 
of action is not a tree from which 
fruit grows but the fruit itself. The 
lawyer is but an agent. The contin- 
gent fee contract is an arrangement 
in which the client secures services 
from an agent to obtain income and 
directs the obligor to discharge the 
liability for those services by pay- 
ing a part of the income to the agent 


directly. “It is often the case that to 
obtain income from an asset one 
must hire a skilled agent and pay 
him up front; that expense is a de- 
ductible expense, not an exclusion 
from income.”“* 


Conclusion 

For the time being taxpayers in 
Florida probably can exclude contin- 
gent fees from income. The fee con- 
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tract clearly should limit the 
attorney’s rights to the judgment or 
settlement award, without any per- 
sonal liability by the client, al- 
though the charging lien should be 
drawn broadly.* Since excludability 
is not limited to actions for personal 
injury, the tax law applicable in our 
state actually encourages contin- 
gent fee agreements in all legal ac- 
tions other than those for which 
they are forbidden.“ 

Ultimately, however, things will 
change. They will change here or 
they will change in most of the rest 
of the country, but a federal tax law 
that applies differently depending 
on where the taxpayer resides is not 
a situation that can or should con- 
tinue. U 


1 Jones v. Commissioner, 306 F.2d 292, 
296 (5th Cir. 1962). 

* This article is not concerned with 
taxation of the fee to the attorney, 
whether contingent or hourly, but pre- 
sumes that fee will be fully includable 
in the attorney’s gross income under 
I.R.C. §61. Indeed, it is this fact com- 
bined with the incomplete deduction 
where a contingent fee is includable in 
the plaintiff’s income that creates a form 
of double taxation which has sparked the 
debate addressed by this article. 

3 L.R.C. §104(a)(2) excludes from gross 
income “the amount of any damages 
(other than punitive damages) received 
(whether by suit or agreement and 
whether as lump sums or as periodic 
payments) on account of physical inju- 
ries or physical sickness.” 

4 See, e.g., O’Gilvie v. U.S., 519 U.S. 79 
(1996); Estate of Clarks v. U.S, 202 F.3d 
854, 855 (6th Cir. 2000). 

> Raymond v. U.S., 247 F. Supp.2d 548 
(D. Vt. 2002). 

6 Estate of Clarks v. U.S., 202 F.3d 854 


(6th Cir. 2000). 

7 Kenseth v. Commissioner, 114 T.C. 
399, 426 (2000) (Beghe, J., dissenting), 
aff'd, 259 F.3d 881 (7th Cir. 2001). 

8 See, e.g., Alexander v. Commissioner, 
72 F.3d 938, 944-46 (1st Cir. 1995). 

®° O’Brien v. Commissioner, 319 F.2d 
532 (3d Cir. 1963). 

© Young v. Commissioner, 240 F.3d 369 
(4th Cir. 2001). 

‘| Kenseth v. Commissioner, 259 F.3d 
881 (7th Cir. 2001). 

Coady v. Commissioner, 213 F.3d 
1187 (9th Cir. 2000), cert. denied, 532 
U.S. 972 (2001). 

‘8S Campbell v. Commissioner, 274 F.3d 
1312 (10th Cir. 2001), cert. denied, 535 
U.S. 1056 (2002). 

4 Baylin v. U.S.,43 F.3d 1451 (Fed. Cir. 
1995). 

15 Cotnam v. Commissioner, 263 F.2d 
119 (5th Cir. 1959). 

16 Estate of Clarks v. U.S., 202 F.3d 854 
(6th Cir. 2000). 

’ Davis v. Commissioner, 210 F.3d 1346 
(11th Cir. 2000). 

18 Foster v. U.S, 249 F.3d 1275 (11th Cir. 
2001). 

19 See notes 12 and 13 above. 

2° Cotnam v. Commissioner, 263 F.2d 
119 (5th Cir. 1959). 

1 The charging lien in Florida is a prod- 
uct of the common law. See, e.g., Nichols 
v. Kroelinger, 46 So. 2d 722, 724 (Fla. 
1950); Litman v. Fine, Jacobson, 
Schwartz, Nash, Block & England, PA., 
517 So. 2d 88, 91 (Fla. 3d D.C.A. 1987). 

2 Foster v. U.S., 249 F.3d 1275 (11th Cir. 
2001); Davis v. Commissioner, 210 F.3d 
1346 (11th Cir. 2000). 

*3 Bonner v. City of Prichard, 661 F.2d 
1206, 1209 (11th Cir. 1981). 

24 Cotnam v. Commissioner, 263 F.2d 
119, 126 (5th Cir. 1959). 

*° See, e.g., Srivastava v. Commissioner, 
220 F.3d 353, 361 (5th Cir. 2000). 

26 Campbell v. Commissioner, 274 F.3d 
1312, 1313-14 (10th Cir. 2001); Coady v. 
Commissioner, 213 F.3d 1187, 1191 (9th 
Cir. 2000); Baylin v. U.S., 43 F.3d 1451, 
1454 (Fed. Cir. 1995). 

27 Some courts have recognized that a 
transfer of a part of a claim in consider- 
ation for future (legal) services may be 
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a taxable event for the client at the time 
of the transfer. See, e.g., Kenseth v. Com- 
missioner, 114 T.C. 399, 411 n.4 (2000), 
aff'd, 259 F.3d 881 (7th Cir. 2001). The 
only time the government has used this 
argument, however, the statute of limi- 
tations had run on the year of the trans- 
fer and the government’s claim on that 
account was barred. Davis v. Commis- 
sioner, 210 F.3d 1346 (11th Cir. 2000). 

28 Raymond v. U.S., 247 F. Supp.2d 548, 
553 (D. Vt. 2002). 

*2 See, Litman v. Fine, Jacobson, 
Schwartz, Nash, Block & England, P.A., 
517 So.2d 88 (Fla. 3d D.C.A. 1987). 

8° Rule 4-1.8(i), Rules Regulating The 
Florida Bar. 

31 See, e.g., Cotnam v. Commissioner, 
263 F.2d 119 (5th Cir. 1959). 

82 Estate of Clarks v. U.S., 202 F.3d 854 
(6th Cir. 2000). 

33 See, e.g., Kalinka, A.L. Clarks Est. 
and the Taxation of Contingent Fees Paid 
to an Attorney, 78 Taxes 16 (2000). 

34 Kenseth v. Commissioner, 114 T.C. 
399, 453-57 (2000) (Beghe, J. dissenting), 
aff'd, 259 F.3d 881 (7th Cir. 2001). 

35 Td. at 427. 

36 See, e.g., Helvering v. Horst, 311 US. 
112 (1940); Lucas v. Earl, 281 U.S. 111 
(1930). 

37 See, e.g., Kenseth v. Commissioner, 
259 F.3d 881 (7th Cir. 2001). 

38 Td. at 883. 

8° For a game effort at distinguishing 
contingent fees for tax purposes, see 
Charrier, Taxing Contingency Fees: Ex- 
amining the Alternative Minimum Tax 
and Common Law Principles, 50 DRAKE 
L. Rev. 315, 345-46 (2002). 

4° Alexander v. Commissioner, 72 F.3d 
938, 944-46 (1st Cir. 1995). 

41 Srivastava v. Commissioner, 220 F.3d 
353, 362-63 (5th Cir. 2000). 

* For a general discussion on the tax 
aspects on damage awards, see M. 
GARDNER, TAX ASPECTS OF DAMAGE AWARDS, 
FiLoripa Civit PracticE Ch. 14 
(The Florida Bar 5th Ed. 2000). 

8 Bagley v. Commissioner, 105 T.C. 396, 
406 (1995). 

4 Kenseth v. Commissioner, 259 F.3d 
881, 885 (7th Cir. 2001). 

* For a discussion of the elements nec- 
essary for an enforceable charging lien, 
see Litman v. Fine, Jacobson, Schwartz, 
Nash, Block & England, P.A., 517 So.2d 
88, 91-92 (Fla. 3d D.C.A. 1987). 

46 Contingency fee agreements are not 
permitted in criminal and certain mari- 
tal cases. Rule 4-1.5(f)(3), Rules Regu- 
lating The Florida Bar. 
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Staying a Money Judgment in Federal Court 
Without Posting a Supersedeas Bond 


by Edward Mullins and Annette C. Escobar 


otwithstanding the lan- 

guage of Fed. R. Civ. P. 

62(d), which appears to 

require a bond in order 
to stay lower court proceedings 
pending appeal, federal courts have 
held consistently that a trial court 
has authority under the rule to stay 
a money judgment without compel- 
ling the posting of a supersedeas 
bond. The underlying rationale for 
this interpretation is that justice 
and the public interest favor reli- 
ance on judicial discretion, rather 
than a fixed mandate, in this con- 
text. This article explores how fed- 
eral courts attempt to strike a bal- 
ance between protecting the 
judgment creditor and ensuring 
that the status of the judgment 
debtor is not endangered to the det- 
riment of its other creditors and the 
public. 


Discretionary Nature of 
Rule 62(d) Supersedeas 
Bond Requirement 

Fed. R. Civ. P. 62(d) governs 
whether an appellant is able to ob- 
tain a stay of judgment in federal 
court pending an appeal. Rule 62(d) 
states: 
Stay upon Appeal. When an appeal is 
taken the appellant by giving a super- 
sedeas bond may obtain a stay subject 
to the exceptions contained in subdivi- 
sion (a) of this rule. The bond may be 
given at or after the time of the filing 
the notice of appeal or of procuring the 
order allowing the appeal, as the case 
may be. The stay is effective when the 
supersedeas bond is approved by the 
court. 


The language of Rule 62(d) ap- 
pears to require that a supersedeas 


Although the posting 
of a supersedeas 
bond guarantees the 
appellant a stay “as a 
matter of right,” the 
discretion to grant or 
deny a stay in the 
absence of a bond 
always belongs to 
the trial court. 


bond be posted before a stay is 
granted. However, despite this plain 
reading of the rule, federal courts 
have opted to interpret Rule 62(d) 
broadly, giving district courts the 
discretion to stay execution of 
money judgments pending appeal 
without a full supersedeas bond. 


Interpretation and 
Application of Rule 62(d) 
Whether Rule 62(d) sets forth a 
mandatory or discretionary re- 
quirement for a supersedeas bond 
to stay the enforcement of a money 
judgment pending appeal has been 
the subject of debate in federal 
courts for over 20 years. Histori- 
cally, some courts interpreted the 
text of Rule 62 narrowly to require 
the posting of a bond in order to ob- 


tain a stay of execution pending ap- 
peal, while others permitted the 
district court, in the exercise of its 
discretion, to waive or reduce the 
bond requirement. The modern 
view, however, follows the latter dis- 
cretionary approach. Thus, the gen- 
eral consensus is that, although the 
posting of a supersedeas bond guar- 
antees the appellant a stay “as a 
matter of right,” the discretion to 
grant or deny a stay in the absence 
of a bond always belongs to the trial 
court.' While this is the predomi- 
nant view, some circuits have yet to 
declare an official position. 

The seminal case on the issue is 
Federal Prescription Servs., Inc. v. 
Am. Pharm. Ass’n.,636 F.2d at 757. 
There, the judgment creditor ar- 
gued that the language of Rule 
62(d) explicitly requires that a su- 
persedeas bond be posted in order 
to obtain a stay.’ The court rejected 
this position, concluding instead 
that, while the posting of a super- 
sedeas bond creates an absolute 
right to a stay, the district court al- 
ways has the discretion to grant a 
stay even without a bond.* 

The court in Federal Prescription 
acknowledged that there was a split 
of authority on this issue. Some 
courts had held that Rule 62(d) re- 
quired that a supersedeas bond be 
posted as a condition to the grant- 
ing of a stay.‘ Conversely, other 
courts had held that whether or not 
to require a bond was within the 
court’s discretion. Considering both 
lines of cases, the Federal Prescrip- 
tion court concluded that the bet- 
ter view was that espoused by the 
second group of courts.° Thus, the 
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court held that, while Rule 62(d) 
provides that an appellant always 
may obtain a stay “as a matter of 
right by filing a supersedeas bond,” 
Rule 62(d) does not prohibit the dis- 
trict court from entering an unse- 
cured stay based on the court’s ex- 
ercise of its sound discretion.® 

The court reached this conclusion 
by analyzing Rule 62, the interplay 
of that rule with other procedural 
rules, and the persuasiveness of 
other courts that had come to the 
conclusion that a district court has 
discretion to waive the bond require- 
ment.’ The court further explained 
that the only guidance available on 
the mandatory or discretionary na- 
ture of supersedeas bonds was the 
language of former Fed. R. Civ. P. 
73(d), which provided that “when an 
appellant entitled thereto desired a 
stay on appeal he could present to 
the court for its approval a super- 
sedeas bond... . The district court 
could, however, fix( ) a different 
amount or order( ) security other 
than the bond after notice and hear- 
ing and for good cause shown.”* 

In addition, the court stated that, 
even though the enactment of the 
Federal Rules of Appellate Proce- 
dure abrogated this rule, and the 
new rule did not repeat the lan- 
guage of the old rule, “the substance 
of Rule 73(d) retains vitality inas- 
much as it had simply codified judi- 
cial practice.”? Consequently, the 
court noted that the explicit lan- 
guage contained in former Rule 
73(d) was implicit in its successor, 
i.e., Rule 62(d), which recognizes 
“the district court’s discretionary 
power to stay execution of a money 
judgment without requiring bond.”!° 

According to the court in Federal 
Prescription, this interpretation was 
necessary if the Federal Rules of 
Civil Procedure and the Federal 
Rules of Appellate Procedure were 
to be interpreted consistently. In the 
court’s view, “Reading Rule 62(d) to 
make filing a supersedeas bond an 
indispensable prerequisite to a stay 
on appeal creates a potential con- 
flict” with the language of Rule 8 of 
the Federal Rules of Appellate Pro- 
cedure,'! which states that the court 
may condition relief on a party’s 


posting of a bond or “other appro- 
priate security in the district 
court.” The court reasoned that it 
would be illogical for an appellant 
to be required to seek an unsecured 
stay before the district court first, 
as required by Fed. R. App. P. 8(a), if 
Fed. R. Civ. P. 62(d) made such a re- 
quest futile based on Rule 62(d)’s 
purported mandatory supersedeas 
bond requirement." In other words, 
“if the appellate court has power to 
issue an unsecured stay, as Rule 8(b) 
clearly implies, then the district 
court must have that power” to uti- 
lize its discretion to set aside the 
need for the stay as well, if both 
rules are to have any vitality." 

Federal Prescription effectively 
resolved the competing interpreta- 
tions given to Rule 62(d). In fact, 
since the Federal Prescription deci- 
sion, every federal court that has 
addressed the issue has found that 
Rule 62(d) does not preclude the is- 
suance of a stay of a money judg- 
ment without the posting of a full 
bond, thereby adopting or otherwise 
utilizing the Federal Prescription 
interpretation of Rule 62(d). Thus, 
at present, the predominant view in 
federal court is that an appellant’s 
failure or inability to post a bond 
does not eliminate the appellant’s 
ability to obtain a stay, but instead 
places the risk on the appellant that 
the district court will not grant a 
stay of execution. 

Federal Prescription repeatedly 
has come under attack by parties 
seeking to have it overturned or to 
have other courts deviate from its 
standard. All such attacks have 
failed. 

For example, in Olympia Equip. 
Leasing Co. v. Western Union Tel. Co., 
786 F.2d 794, 796 (7th Cir. 1986), 
defendants filed a motion for a stay 
pending appeal, urging “the district 
court to allow alternative security, 
on the ground that it could not post 
a $36 million bond” to supersede the 
judgment. The district court granted 
the stay conditioned on the appel- 
lants’ posting of “a pledge of $10 
million in cash, $10 million in ac- 
counts receivables, and a security 
interest, which [appellants] repre- 
sented to be worth about $70 mil- 
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lion, in some of the company’s physi- 
cal assets.” 

On appeal, the Seventh Circuit 
examined whether the trial court’s 
waiver of the bond requirement con- 
stituted an abuse of discretion. Ini- 
tially, the Seventh Circuit reasoned 
that, “[allthough a textual argument 
can be made that Rule 62(d) makes 
the posting of a supersedeas bond 
mandatory,” the better view was 
that set forth in Federal Prescrip- 
tion.'® 

The Olympia court presented nu- 
merous policy arguments in support 
of its holding. One important factor 
was the potential effect of requiring 
a bond in every case.'’ The court 
explained that, since the plaintiff 
was not the defendant’s only credi- 
tor and the plaintiff’s right to re- 
cover from the defendant was con- 
ditioned “on its prevailing in the 
appeal from the . . . judgment,” the 
court could not “criticize the district 
judge for his unwillingness to risk 
throwing [the defendant] into bank- 
ruptcy merely to increase (maybe) 
the probability that [the plaintiff] 
can collect all of its judgment if the 
judgment is affirmed.”'* The court 
in Olympia specified two classes of 
cases in which requiring a bond 
would be particularly inappropriate: 
“where the defendant’s ability to pay 
the judgment is so plain that the 
cost of the bond would be a waste of 
money; and—the opposite case, one 


- of increasing importance in an age 


of titanic damage judgments— 
where the requirement would put 
the defendant’s other creditors in 
undue jeopardy.”’® 

Similarly, in Alexander v. Chesa- 
peake Potomac and Tidewater Books, 
Inc., 190 F.R.D. 190 (E.D. Va. 1999), 
the court explained that, when the 
judgment debtor cannot obtain a full 
supersedeas bond, “a stay may is- 
sue if the judgment debtors . . . pro- 
vide security such that plaintiffs 
will be in nearly the same position 
at the conclusion of the appeal””’ as 
they were before the appeal was 
filed. Stated otherwise, the form of 
security or amount of the bond of- 
fered by the defendant “should sim- 
ply reflect and preserve the defen- 
dants’ ability to satisfy the 
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judgment” as of the date the ap- 
peal was commenced. Implicitly, the 
court held that what is appropriate 
in any particular case must be de- 
termined on an individual basis, 
depending on the facts and circum- 
stances of each case and the conse- 
quences that the parties will suffer 
if a bond is required or excused. As 
was held in Federal Prescription, the 
court in Alexander ruled that Rule 
62(d) “does not address, and hence 
does not preclude, issuance of a stay 
on the basis of some lesser bond, or 
indeed, no bond” at all.” 

This is not to say that in federal 
court motions to stay execution of a 
money judgment without a bond 
pending appeal are granted as a 
matter of course. Rather, since the 
district court’s objective in ruling on 
a motion to stay “is to preserve the 
status quo” pending appeal, courts 
agree that, under normal circum- 
stances, a bond is a condition prece- 
dent to a stay pending appeal.” 
Thus, the party seeking a stay with- 
out a bond must set forth explicit 
reasons why departure from the 
usual requirement is warranted. 


Factors Guiding 
Court’s Discretion As to 
Whether to Require Bond 

Rule 62(d) does not specify the 
criteria a district court should evalu- 
ate in determining whether to stay 
a judgment without a full bond. 
Courts have identified a number of 
factors, however, that should be con- 
sidered. First, courts look to “gen- 
eral equitable principles.”** Central 
among these is the principle that the 
district court may grant a stay pend- 
ing appeal without a supersedeas 
bond “if doing so does not unduly 
endanger the judgment creditor’s 
interest in ultimate recovery.” 
Thus, when setting supersedeas 
bonds, courts seek to protect judg- 
ment creditors while simulta- 
neously avoiding irreparable injury 
to judgment debtors.” 

Courts have developed a four-fac- 
tor analysis in deciding whether to 
order a stay pending appeal with- 
out a bond. In Morgan Guar. Trust 
Co. v. Republic of Palau, 702 F. Supp. 
60 (S.D.N.Y. 1988), the court ex- 


plained that “[i]n deciding whether 
to order a stay of judgment pending 
appeal, a court must consider”: 

1) Whether the stay applicant has 
demonstrated a substantial possi- 
bility of success on appeal; 

2) Whether the stay applicant will 
suffer irreparable injury absent a 
stay; 

3) Whether other parties will suf- 
fer substantial injury if a stay is is- 
sued; and 

4) When the public interest sup- 
ports a stay.”’ 

These factors are weighed on a 
case-by-case basis to ensure a just 
result.”* They are not subject to a 
mechanical application because 
“there are degrees of irreparable 
injury and probability of a success- 
ful appeal.”*? Rather, the duty of a 
federal district court exercising its 
discretionary powers is to “weigh 
the strength of these showings 
against each other and balance 
them against the potential harm to 
the interests of the plaintiffs and the 
public.”*° Further, the failure to es- 
tablish one of the factors may be 
excused in light of a particularly 
strong showing with respect to an- 
other factor.*! In Morgan Guar. Trust 
Co., for example, the court explained 
that “these requirements must, of 
course, be applied flexibly according 
to the unique circumstances of each 
case,” and that when, for example, 
“the latter three factors strongly 
favor interim relief, the court has 
required only that the petitioner 
demonstrate a ‘substantial case on 
the merits,” as opposed to a sub- 
stantial possibility of success on 
appeal.* In fact, as one court has 
noted, “(bly definition, discretion is 
synergistic, and the criteria” for the 
exercise of judicial discretion in de- 
termining whether to require a 
party to post a bond “do not consti- 
tute a mechanistic formula.”* 

The court of appeals in Dillon v. 
City of Chicago, 866 F.2d 902 (7th 
Cir. 1988), articulated additional 
factors that courts should consider 
in determining whether to require 
or excuse the posting of a super- 
sedeas bond. The district court had 
granted a stay conditioned on the 
city’s depositing the amount of the 


award into “an account controlled by 
the clerk of the district court.”** The 
city appealed and asked the Seventh 
Circuit to stay the judgment uncon- 
ditionally. The Seventh Circuit 
found that an unconditional stay 
was warranted, in part, based on a 
balancing of the following criteria: 
“(1) the complexity of the collection 
process; (2) the amount of time re- 
quired to obtain a judgment after it 
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is affirmed on appeal; and (3) the 
degree of confidence that the district 
court has in the availability of funds 
to pay the judgment.” 

e Judgment Debtor’s Current 
Status 

In practice, the most significant 
factor considered by the courts in 
deciding whether to grant or deny a 
stay absent a supersedeas bond is 
the harm that may result from such 
decision. An important facet of this 
concern, which perhaps is accorded 
predominant consideration, is the 
effect on the judgment debtor’s fi- 
nancial status if execution of the 
judgment is not stayed pending ap- 
peal. In Olympia, for example, the 
district court weighed the judgment 
debtor’s risk of becoming insolvent 
against the risk of damage to the 
judgment creditor in the event of 
waiver of the bond requirement.*° 
The Olympia court concluded that, 
because bankruptcy creates consid- 
erable losses to numerous parties, 
the district judge did not abuse its 
discretion “by refusing to allow a 
plaintiff to execute a judgment in 
circumstances where the execution 
may cause a billion-dollar bank- 
ruptcy, merely because the alterna- 
tive security to a supersedeas bond 
that the defendant apparently 
[could] not post [in any event,]| pro- 
vides a slightly inferior protection 
of the plaintiff’s interest.” Thus, 
the court may in its discretion waive 
or lower the bond in order to pre- 
vent the insolvency of a debtor and 
the risk of bankruptcy. 

In River Oaks Marine, Inc. v. Town 
of Grand Island,1992 WL 406813, 
at * 1 (W.D.NLY. Dec. 10, 1992), the 
court found that a full bond was not 
necessary, since “[mJany innocent 
third parties may suffer if execution 
is allowed to proceed.”** As to the 
remaining factors, the court further 
reasoned, among other things, that 
the immediate hardships to which 
execution would give rise were con- 
trary to the public interest and that, 
because the defendant was a mu- 
nicipality, security was unnecessary 
since municipalities account for con- 
tingent debts in their budgets.” 

¢ Effect on Other Creditors 

A related consideration is the ef- 


fect of requiring a bond on the judg- 
ment debtor’s other creditors. To 
assess this effect, courts engage in 
a balancing of the judgment 
creditor’s interests against the in- 
terests of the judgment debtor’s re- 
maining creditors.*° 

In Hurley v. Atlantic City Police 
Dep't, 944 F. Supp. 371 (D. N.J. 1996), 
for example, one of the defendants 
claimed that “requiring him to ob- 
tain a supersedeas bond would force 
him into bankruptcy,” thereby preju- 
dicing his other creditors.*! The dis- 
trict court found that a supersedeas 
bond was not required based, in 
part, on the consideration that in- 
solvency “would place other secured 
creditors in jeopardy.”*” 
e Preventing Undue Costs 

Yet another related consideration 
is the prevention of needless and 
undue expenditures and costs. In 
fact, this is one of the reasons un- 
derlying the propriety of not requir- 
ing a bond when it is evident that a 
party clearly can satisfy the judg- 
ment. Under those circumstances, 
posting a bond “would be a waste of 
money.”** For example, in Federal 
Prescription, the court explained 
that the purpose of a supersedeas 
bond is to ensure that a stay of ex- 
ecution pending appeal does not 
damage the appellee.** Consistent 
with that objective, the court went 
on to hold that, when the judgment 
debtor’s net worth “was 47 times the 
amount of the damage award,” and 
the judgment debtor was a long-time 
resident of the district, it was not 
an abuse of discretion to find that a 
bond was unnecessary.*° 

Nevertheless, courts will not ex- 
cuse a party from the requirement 
of posting a bond whenever such 
party’s net worth shows that the 
judgment debtor has sufficient 
funds to satisfy the full amount of 
the judgment.*® This point was 
squarely addressed in Hamlin v. 
Charter Township of Flint,181 
F.R.D. 348, 353 (E.D. Mich. 1998), 
when the court explained that, 
“even if Defendants demonstrated 
the existence of funds in excess of 
the judgment, waiving the bond on 
this factor alone ignores the dual 
protections Rule 62(d) is designed 
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to provide the appellee.”*”’ The court 
emphasized that while, “[i]deally, 
losing parties will always have suf- 
ficient funds to pay the award, ...if 
this fact alone were enough to waive 
the bond requirement, the bond re- 
quirement would essentially be a 
nullity.”** Thus, because waiving the 
bond requirement deprives the judg- 
ment creditor of the “right to execute 
the judgment immediately” without 
providing the supersedeas bond pro- 
tection, the appellants “have the 
burden of proving not merely that 
they are capable of satisfying the 
judgment, but rather that their abil- 
ity to do so is so plain that requir- 
ing a bond would simply be a waste 
of money.”*’ Notwithstanding that 
limitation, the court also may waive 
the bond if the protection that the 
bond would provide clearly would 
not outweigh the cost of posting it.” 


Alternatives to Requiring 
Supersedeas Bond 

The courts have devised various 
forms of alternate security to pro- 
tect judgment creditors when the 
bond requirement is waived. For 
example, some courts have required 
a partial bond or limited the man- 
ner in which the appellant may con- 
duct business.*' Again, when at- 
tempting to devise what is 
appropriate alternative security in 
any particular case, where there 
exists “some reasonable likelihood 
of the judgment debtor’s inability or 
unwillingness to satisfy the judg- 
ment in full upon ultimate disposi- 
tion of the case,” and where “post- 
ing adequate’ security’ is 
practicable,” “no bond or a reduced 
bond would suffice when the 
creditor’s interest ... would not be 
unduly endangered.”*” 

A core concern is that adequate 
provisions should be made for the 
security of the adverse party if a 
stay is granted. When this is not 
possible, the court may insist that 
security be posted in order to obtain 
a stay pending appeal. In Roulo v. 
Russ Berrie & Co., Inc., No. 82 C 
2688, 1988 WL 72306 (N.D. Ill. July 
5, 1988), for example, the court held 
that “the requirement of a super- 
sedeas bond should not be waived.”** 
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The rationale utilized by the court 
was that, while the defendant cor- 
poration was solvent, it had not sug- 
gested or provided any alternative 
to posting a full supersedeas bond 
or taken any action to protect the 
plaintiff’s rights pending appeal.* 
Thus, in general, an overriding 
principle is that courts will elimi- 
nate or reduce the bond requirement 
only when doing so does “not unduly 
endanger the judgment creditor’s 
interest in ultimate recovery.” 


Conclusion 

Federal appellants who cannot 
post a supersedeas bond may none- 
theless obtain a stay pending appeal 
if the district court, in its discretion, 
considers that it is warranted. The 
courts, in previous cases, have ac- 
knowledged that justice and the 
public interest favor the use of judi- 
cial discretion, rather than applica- 
tion of an unvarying rule, in requir- 
ing or excusing a supersedeas bond 
in order to grant stays pending ap- 
peal. In exercising its discretion, a 
court will consider the individual 
circumstances of the case, making 
certain to balance a concern for pro- 
tecting the judgment creditor with 
the need to ensure that the status 
of the judgment debtor is not endan- 
gered to the detriment of its other 
creditors and the public. The court 
will also will take into account the 
likelihood of success on appeal in 
order to decide if the judgment 
creditor should bear the risk of a 
stay without a full supersedeas 
bond. 
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clearly demonstrated ability to satisfy 
the judgment in the event the appeal is 
unsuccessful and there is no other con- 
cern that the appellee’s rights will be 
compromised by a failure adequately to 
secure the judgment”). 

36 Olympia, 786 F.2d at 797-98. 

37 Td. at 799. 

38 Td. 

89 Td.; see also Miami Intl Realty Co. v. 
Paynter, 807 F.2d 871 (10th Cir. 1986) (af- 
firming district court’s order entering stay 
with less than the full amount of the bond 
when defendant could not post the bond). 

“© Olympia, 786 F.2d at 799-800. 

41 Id. at 377. 

2 Td. at n.6. 

*8 Olympia, 786 F.2d at 796. 

“4 Federal Prescription, 636 F.2d at 760. 

Idat 761. 

46 Hamlin v. Charter Township of Flint, 
181 F.R.D. 348, 353-54 (E.D. Mich. 
1998). 

Td. 

5° Td. at 353-54. 

51 See, e.g., Teachers Ins. and Annuity 
Ass’n of Am. v. Ormesa Geothermal, No. 
87 Civ. 1259 (KMW), 1991 WL 254573, 
at *4-6 (S.D.N.Y. Nov. 21, 1999). 

52 See Texaco, 784 F.2d at 1155 (cita- 
tions and quotations omitted). 

Td. 

55 Federal Prescription, 636 F.2d at 
760-61; see also Olympia, 786 F.2d at 
797-98. 
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The LLC Envelope 


by F. Owen Evans Ill and William J. Hyland, Jr. 


or those intending to form 

a closely held operating 

business in Florida, the en- 

tity of choice, in most cases, 
will be a limited liability company 
that elects to be taxed as a Subchap- 
ter S corporation. We refer to this 
entity as the LLC envelope. 

Following the issuance of “check- 
the-box” regulations in 1997, eli- 
gible entities! (including eligible 
LLCs) have been able to select their 
classification for federal tax pur- 
poses under an elective regime. Eli- 
gible entities, such as the LLC en- 
velope, may elect to be taxed as a 
corporation, an S corporation, a 
partnership, or, in the case of single- 
member LLCs, a disregarded entity. 
As a result, since 1997 practitioners 
have been able to select the best 
combination of state law attributes 
and federal tax treatment to 
achieve an entity structure suited 
to the particular needs of a busi- 
ness. This flexibility changes the 
entity selection process from one 
driven first by considerations of fed- 
eral tax law to one driven first by 
considerations of state law. Revers- 
ing the traditional analysis se- 
quence provides greater entity de- 
sign flexibility. However, few 
practitioners appear to have recog- 
nized this advantage.” 

The LLC envelope constitutes a 
hybrid structure that marries the 
benefits of an LLC (a function of 
state law) with those of an S corpo- 
ration (a function of federal tax 
law). This marriage achieves three 
principal benefits: 1) protection of 
the owners’ interests in the com- 
pany from their personal liabilities 


The LLC envelope 
constitutes a hybrid 
structure that marries 


the benefits of an LLC 


(a function of state 


law) with those of an S 
corporation (a function 


of federal tax law). 


(“asset protection”); 2) protection of 
the assets of the owners from the 
liabilities of the enterprise (“limited 
liability”); and 3) the lowest federal 
employment tax’ liability for own- 
ers employed by the business. The 
LLC envelope is the only Florida 
entity that provides all three of 
these benefits. 

While providing the above-out- 
lined benefits, the LLC envelope 
also avoids a new and serious prob- 
lem faced by many C corporations 
(particularly professional and other 
personal service corporations) as a 
result of the recent case Pediatric 
Surgical Assoc., P.C. v. Comm’r,T.C. 
Memo. 2001-81. Pediatric held that 
profits derived from associate phy- 
siclans in a medical practice were 
corporate profits and could only be 
distributed to shareholder physi- 
cians of the C corporation as divi- 
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dends, thus imposing two layers of 
tax on the profits generated by the 
associates. 

This article will discuss the as- 
set protection, limited liability, and 
federal tax benefits of the LLC en- 
velope, analyze those situations 
where the LLC envelope would not 
be a good choice, and outline cer- 
tain material considerations which 
impact the process and decision to 
convert an existing entity into an 
LLC envelope. 


Asset Protection Benefits 
The LLC is a creature of state law, 
and, as a result, its benefits derive 
from Florida statutory authority.’ 
Among the most material of those 
benefits is the protection provided 
by FS. §608.433(4), which safe- 
guards the membership interest of 
an LLC owner from loss by limit- 
ing a creditor to the remedy of a 
“charging order.” While a charging 
order provides a creditor with the 
rights of an assignee, which entitles 
a creditor to receive distributions 
to which the debtor-owner would 
otherwise have been entitled, the 
debtor-owner will continue to own 
its membership interest in the LLC 
and, otherwise, operate its business 
without interference from the credi- 
tor. The creditor cannot vote on 
business matters, inspect or copy 
business records, nor exercise any 
of the debtor-owner’s rights with 
respect to the management of the 
business. Conversely, the owners of 
a corporation (both S and C) have 
no similar benefit, as their creditors 
are not limited in their remedies to 
a charging order. As a result, shares 
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of stock are subject to levy and loss 
to shareholder-creditors, who may 
thereafter exercise control over the 
business to the same extent as was 
exercised by the debtor-shareholder, 
including the right to manage or liq- 
uidate the business. Accordingly, the 
Florida LLC provides a distinct 
measure of “asset protection,” while 
the Florida corporation provides 
none. 

Some commentators believe that, 
in addition to constituting a nomi- 
nal remedy, the charging order may 
actually be a detriment to its holder. 
They argue that a creditor who uti- 
lizes a charging order to obtain the 
rights of an assignee is treated as a 
partner for federal income tax pur- 
poses.” While these commentators 
only address assignees of “partner- 
ship interests,” the same logic ought 
to be applicable to creditors utiliz- 
ing a charging order to obtain the 
rights of an assignee of a member 
of an LLC taxed as an S corporation, 
since an S corporation is also a flow- 
through entity.® As a result, if an 
LLC taxed as an S corporation earns 
income, which is allocated but not 
distributed to the owners, the credi- 
tor with the charging order may rec- 
ognize phantom income. No similar 
detriment exists for the creditor of 
a shareholder. 

Thus, the charging order limita- 
tion mandated by state law may 
provide the advantage of both asset 
protection for the debtor-owner and 
potentially unfavorable tax treat- 
ment for the creditor. This combina- 
tion of state law benefits (which 
limit a creditor’s remedies to a 
charging order) and federal tax law 
detriments (which may subject the 
holder of a charging order to phan- 
tom income) arm the LLC owner- 
debtor with an advantage over his 
or her creditors, thereby potentially 
enabling the LLC owner-debtor to 
settle disputes with them more fa- 
vorably. 

It should be noted, however, that 
clients who desire these asset pro- 
tection benefits should be encour- 
aged to form an LLC with at least 
two members. In Jn Re Albright, 291 
B.R. 538 (Bankr. D. Colo. 2003), the 
bankruptcy court, interpreting a 


Colorado charging order statute 
that is similar to Florida’s statute, 
held that a creditor of a member of 
a single member LLC was not lim- 
ited to the charging order remedy. 
The court reasoned that the charg- 
ing order limitation was intended to 
protect the investment of each mem- 
ber from the creditors of every other 
member, and that no such protection 
was necessary for a single member 


LLC. 


Limited Liability Benefits 

Of the limited liability entities in 
Florida offering both asset protec- 
tion and limited liability, LLCs of- 
fer the most secure limited liability 
shield—a shield equivalent to that 
of a corporation. F.\S. §608.701 pro- 
vides that in any case in which a 
party seeks to pierce the veil of an 
LLC, the court must apply the same 
case law as would apply to the pierc- 
ing of a corporate veil under simi- 
lar circumstances. As a result of the 
Florida Supreme Court case Dania 
Jai-Alai Palace, Inc. v. Sykes, 450 So. 
2d 1114 (Fla. 1984), which held that 
a corporate veil could not be pierced 
without a showing of fraud or an 
improper purpose, the limited liabil- 
ity shield of a Florida corporation is 
among the most difficult to pierce 
in the United States. Mere disre- 
gard of corporate formalities, inad- 
equate capitalization, informal loan 
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transactions, and similar poor prac- 
tices will not justify piercing the 
corporate veil in Florida.’ 

On the other hand, F‘S. §620.8306, 
which applies to both limited liabil- 
ity partnerships and limited liabil- 
ity limited partnerships, merely pro- 
vides that a partner shall not be 
personally liable for the obligations 
of the partnership “solely by reason 
of being or so acting as a partner.” 
The legislature’s failure to explicitly 
integrate the corporate standard set 
forth in Dania Jai-Alai Palace cre- 
ates uncertainty as to whether some 
lesser standard could be applied to 
pierce the limited liability shield of 
LLPs and LLLPs. 

Additionally, while Florida law 
provides partners of LLPs and 
LLLPs with limited liability,° it also 
allows for the loss of limited liabil- 
ity in instances of mere inadvertent 
oversight. This occurs when the sec- 
retary of state revokes the state- 
ment of qualification for failure to 
file an annual report and the part- 
nership fails to apply for reinstate- 
ment within two years. Conversely, 
an LLC is not subject to loss of lim- 
ited liability as a result of an inad- 
vertent administrative failure.'° 


Federal Tax Benefits 

Why should a closely held oper- 
ating business formed as a Florida 
LLC elect taxation as an S corpora- 
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tion? Taxation as an S corporation 
offers two principal advantages. 
First, the Internal Revenue Code of 
1986, as amended, provides that the 
profits and losses of an S corpora- 
tion flow through to the owners in a 
manner similar to a partnership, 
thus avoiding double taxation. Sec- 
ond, employee-owners may be able 
to reduce federal employment taxes 
by as much as 15.3 percent on the 
portion of their income equal to or 
below $87,000 per year,'' and 2.9 
percent on income in excess of 
$87,000. This tax strategy, which is 
a function of reducing wages and 
increasing distributions, is only 
available to entities taxed as S cor- 
porations. 

Partners (other than limited part- 
ners) and owners of disregarded 
entities may not bifurcate their in- 
come between wages and distribu- 
tions to reduce their self-employ- 
ment tax, as all their income is 
subject to the tax, whether the in- 
come is received as distributive 
share, salary, or payment as an in- 
dependent contractor.” 

The following is a simple example 
illustrating how an employee-owner 
of an operating business can benefit 
from the utilization of the wage-re- 
duction tax strategy. Assume each 
employee-owner of an S corporation 
earns an annual income of $125,000 
from the business. Assume further 
that those employee-owners agree 
to set their salaries at $67,000 and 
distribute the remainder (i.e., 
$58,000) as distributions. By sepa- 
rating the earnings into salary and 
distributions, each employee-owner 
will save 15.3 percent of $20,000 
(the difference between $67,000 and 
$87,000), or approximately $3,600. 
Each employee-owner will also save 
2.9 percent of $38,000 (the differ- 
ence between $87,000 and 
$125,000), or approximately $1,100, 
for a total savings of $4,700 per year. 
Obviously, the lower the employee- 
owners set their salaries the greater 
the tax savings; however, salaries 
must be reasonable, with reason- 
ableness determined on the basis of 
the facts and circumstances of each 
situation. 

In light of Pediatric, it is impor- 
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tant to address those professional 
and other personal service busi- 
nesses operating as C corporations, 
which have assumed that they could 
successfully avoid double taxation 
by utilizing the strategy of 
“bonusing” sufficient amounts of 
compensation to shareholder-em- 
ployees until the corporation’s in- 
come is reduced to zero. Until now, 
this strategy enabled the personal 
service C corporation to avoid 
double taxation. Pediatric, however, 
has rendered this strategy unsound 
for many personal service corpora- 
tions. 

Finally, until 2003, C corporations 
enjoyed an advantage over S corpo- 
rations, since C corporations were 
the only federal income tax regime 
where the health insurance costs of 
owner-employees were fully deduct- 
ible. Pursuant to Code §162(1), be- 
ginning in 2003, regardless of the 
taxing regime chosen, all self-em- 
ployed individuals can deduct 100 
percent of the amount paid for acci- 
dent and health insurance premi- 


When an LLC Envelope 
Should Not Be Used 

While an LLC envelope offers sub- 
stantial advantages over other en- 
tities, there are at least five common 
circumstances when a tax regime 
other than an S corporation may be 
more appropriate: 1) the business 
cannot qualify as an S corporation; 
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2) the one-class-of-stock limitation 
for S corporations cannot accommo- 
date certain business terms agreed 
to by the parties; 3) the business 
involves appreciating assets (i.e., 
assets that have, or are likely to 
have, a fair market value in excess 
of basis), such as real estate; 4) the 
business has considerable debt and 
the owners anticipate significant 
losses;'° and 5) the wage-reduction 
tax strategy explained previously 
will not benefit the owners because 
either the primary income of the 
business is excluded from self-em- 
ployment tax’® or, in the case of 
newly formed companies, one or 
more employee-owners already re- 
ceive aggregate wages or self-em- 
ployment income from an existing 
business in an amount which ap- 
proaches the taxable wage base 
limitation ($87,000 for 2003).!” 

To qualify as an S corporation, the 
business must fit the Code §1361(b) 
definition of a “small business cor- 
poration,” which means a domestic 
corporation that is not an “ineligible 
corporation” (as identified in Code 
§1361(b)(2)) and that does not have: 
1) more than 75 shareholders; 2) a 
shareholder who is a nonresident 
alien; 3) a shareholder who is not 
an individual, an estate, a permit- 
ted trust or a permitted exempt or- 
ganization; or 4) more than one class 
of stock. 

The one-class-of-stock rule re- 
quires that all stock have identical 
rights to distribution and liquida- 
tion proceeds, but allows differences 
in voting rights and management 
control among shareholders. When 
a business cannot elect to be an S 
corporation, the one-class-of-stock 
rule is typically the culprit. The one- 
class-of-stock rule creates several 
significant limitations, the most 
detrimental of which include the 
elimination of the ability to: create 
preferred returns for investors;'* 
create and grant noncapital inter- 
ests in the business (making it 
easier to admit new employee-own- 
ers to the business) which are not 
subject to immediate tax recognition 
because the interest is limited to the 
future profits of the business;'’ and 
fractionalize ownership interests 
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(other than for voting control) which 
serve as the basis for valuation dis- 
counts used for estate and gift tax 
planning. In comparison, the part- 
nership tax form can overcome all 
of these limitations. 

Owners who intend to acquire 
appreciating assets for their busi- 
ness, such as real estate, may want 
to avoid S corporation taxation for 
two principal reasons: Appreciated 
property cannot be distributed by the 
S corporation to its shareholders 
without the recognition of gain;?° and 
money borrowed by an S corporation 
will not increase a shareholder’s ba- 
sis in his or her stock.”! These two 
limitations result in several adverse 
ramifications which, like the ramifi- 
cations of the one-class-of-stock rule, 
may not be immediately apparent to 
counsel, such as the possible recog- 
nition of gain in the following in- 
stances: (i) conversion to a partner- 
ship;*” (ii) exit from a real estate 
investment (because each share- 
holder cannot enter into a separate 
Code §1031 like-kind exchange);”* or 
distribution of S corporation loan 
proceeds to shareholders.”* 


Conversion To 
An LLC Envelope 

Because of the above-described 
advantages, many businesses 
should consider converting to an 
LLC envelope. In particular, C cor- 
porations operating as professional 
and other personal service busi- 
nesses (such as attorneys, physi- 
cians, and accountants), should 
evaluate their exposure to Pediat- 
ric and consider conversion to an 
LLC envelope. 

The conversion of an existing en- 
tity into an LLC envelope involves 
consideration of both state law is- 
sues, which are mostly administra- 
tive, and federal tax law issues, 
which are more complex and fre- 
quently require careful planning to 
minimize or avoid adverse tax con- 
sequences. For state law purposes, 
corporations (whether C or S) must 
merge into a newly formed LLC en- 
velope, while partnerships can sim- 
ply file a certificate of conversion 
with the Florida secretary of state 
under E‘S. §608.439. For federal tax 


The conversion of 
an existing entity 
into an LLC envelope 
involves consideration 
of both state law 
issues and federal 
tax law issues. 


law purposes, the process is more 
involved and requires an evaluation 
of both the entity’s present form of 
taxation and its existing tax at- 
tributes. Additionally, in the case ur 
C corporations (such as those con- 
verting to limit their exposure un- 
der Pediatric), a material consider- 
ation is the exposure to the tax on 
built-in gains under Code §1374, 
which, in most instances, represents 
the greatest source of potential tax 
liability and most weighty conver- 
sion-related cost consideration.”° 


Conclusion 

Because of superior asset protec- 
tion, limited liability, tax savings, 
and Pediatric, a substantial major- 
ity of Florida operating businesses 
will be best served by an LLC enve- 
lope. This conclusion assumes that 
most business owners will value one 
consideration above all others— 
namely, more money in their pocket 
as a result of the wage-reduction tax 
strategy. 

C corporations operating as pro- 
fessional and other personal service 
businesses should assess their ex- 
posure to Pediatric and evaluate 
conversion to an LLC envelope. 

Notwithstanding the appeal of the 
LLC envelope, such an entity may 
not be appropriate where the busi- 
ness cannot qualify as an S corpo- 
ration, the one-class-of-stock rule in- 
terferes with business terms agreed 
to or desired by the owners, the busi- 


ness has considerable debt and the 
owner’s anticipate significant losses, 
the business owns (or will own) ap- 
preciating assets, or the wage-reduc- 
tion tax strategy will not benefit the 
owners. In addition, operating 
agreements for LLCs may be more 
complicated and expensive than 
shareholder agreements. 

Finally, while the conversion of an 
entity into an LLC envelope can be 
complex, with careful planning, ad- 
verse tax consequences can be either 
minimized or eliminated. U 


' Treas. Reg. §301.7701-3(a) enumer- 
ates certain types of organizations that 
must be classified as corporations, in- 
cluding without limitation, incorporated 
entities, joint-stock companies or asso- 
ciations, insurance companies, certain 
state-owned companies, and certain for- 
eign entities. 

* Statistics from the Division of Cor- 
porations of the Florida Department of 
State indicate that 135,578 corporations 
were incorporated in 2002, but only 
38,639 LLCs. In addition, formbooks 
that include LLC operating agreements 
uniformly assume taxation as a partner- 
ship or disregarded entity. The authors 
are unaware of any formbook that in- 
cludes an operating agreement that as- 
sumes taxation as a C or S corporation. 

’ For purposes of this article, federal 
employment taxes are a) Federal Insur- 
ance Contributions Act (FICA) under 
Code §3101 et seq., b) Federal Unem- 
ployment Tax Act (FUTA) under Code 
§3301 et seq., and c) self-employment 
tax under Code §1401 et seq. 

' See Fia. Star. ch. 608. 

5 See, e.g. Peter Spero, Asset Protection: 
Legal Planning Strategies and Forms 
49.02 (Warren, Gorham & Lamont 2001) 
(citing Rev. Rul. 77-137 and Evans v. 
Comm’r, 447 F.2d 547 (7th Cir. 1971)); 
John R. Jones, Family Limited Partner- 
ships Achieve Tax and Nontax Goals, 23 
TAX’N FoR Law 196, 200 (1994-95); but see 
Susan Kalintan, Assignment of an In- 
terest in a Limited Liability Company 
and the Assignment of Income, 64 U. Cin. 
L. Rev. 443, 522-29 (arguing that a credi- 
tor who obtains a charging order should 
not be treated as an assignee). 

5 An S corporation that allocates in- 
come to a creditor holding a charging 
order takes the position that the credi- 
tor is a shareholder for federal income 
tax purposes. Before taking such a posi- 
tion, the corporation should carefully 
evaluate whether treating the creditor 
as a shareholder adversely affects the 
corporation’s S status. 

* Hilton Oil Transp. v. Oil Transp. Co., 
659 So. 2d 1141 (Fla. 3d D.C.A. 1995). 

Fia. Star. §§620.8306 and 620.187. 

® Fra. Start. §620.9003(5), (6). 
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10 An LLC, however, cannot lose its lim- 
ited liability shield. While the Florida 
secretary of state may administratively 
dissolve an LLC for failure to file—a 
punishment equivalent to revoking the 
statement of qualification for an LLP or 
LLLP—FLa. Star. §608.4482 provides 
that an LLC may be reinstated “at any 
time,” with the reinstatement relating 
back to the date of dissolution. 

"The contribution and benefit base 
under §230 of the Social Security Act, 
which caps the Social Security compo- 
nent of the federal employment tax pay- 
ments under Code §§1401(a), § 3101(a), 
and 3111(a) is $87,000 for 2003. 

” Treas. Reg. §1.707-1(c); Rev. Rul. 69- 
184, 1961-1 C.B. 256; GCM 35019, IRS 
GCM Sep. 01, 1972. 

‘S This is the case particularly for 
those businesses with substantial col- 
lections produced as a result of the ef- 
forts of non-shareholder-employees, 
and with little or no administrative and 
nonbillable work performed by share- 
holder-employees. 

C corporations continue to possess 
advantages resulting from the tax 
treatment of the following minor fringe 
benefits: 1) out-of-pocket medial ex- 
penses; 2) employer provided meals and 
lodging; 3) §125 cafeteria plans; 4) 
group term life insurance; and 5) acci- 
dent insurance. Code §1372; see gener- 
ally William S. McKee et al., Federal 
Taxation of Partnerships and Partners 
92.04[2] (3d ed. 1997). Notwithstand- 
ing, the preferential treatment ac- 
corded C corporations as a result of the 
above-listed fringe benefits, in most 
instances, this advantage is minor 
when compared to the tax savings avail- 
able as a result of the wage-reduction 
tax strategy. 

15 An S corporation shareholder’s pro 
rata pass through of net losses may not 
exceed the shareholder’s basis in his or 
her shares of stock. Code §1366(d). 
Moreover, the debt of an S corporation 
does not increase a shareholder’s basis 
in his or her shares of stock. Code 
§1367. Thus, if the owners anticipate 
that the total losses from an investment 
financed in part with debt will exceed 
their capital contributions and their 
shareholder loans to the corporation, 
losses may be trapped within the S cor- 
poration. 

16 The self-employment tax only ap- 
plies to income from a “trade or busi- 
ness.” In addition certain types of in- 
come, which are listed in Code §1402(a), 
are excluded from self-employment tax. 
The most common exclusions are for 
investment income, such as rent, inter- 
est, gain or loss from the sale or ex- 
change of a capital asset, and distribu- 
tive share received by a limited partner. 
Where the anticipated income of a busi- 
ness falls within a §1402(a) exception, 
the S corporation offers no federal em- 
ployment tax advantage, and the own- 
ers should elect to be taxed as a part- 
nership or disregarded entity, both of 
which offer greater flexibility than the 


LLC Envelope. 

'’ Wages received from other sources 
by an employee-owner of an S corpora- 
tion are not aggregated with the wages 
paid by the S corporation in determin- 
ing the wage base limitations of FUTA 
or for the employer’s portion of the So- 
cial Security component of FICA (col- 
lectively the “employer’s portion”), but, 
rather, the wage base limitations for the 
employer’s portion are calculated on a 
per-employer basis. Veterinary Surgical 
Consultants, P.C. v. Comm’r, 117 T.C. 
141, 151 (2001). In contrast, all wages 
and self-employment income of part- 
ners and owners of disregarded entities 
are aggregated in determining the wage 
base limitation for the Social Security 
portion of the self-employment tax. 
Code §1402(b). Thus, an employee- 
owner who has exceeded the wage base 
limitation can either: 1) elect to be 
taxed as a partnership or disregarded 
entity and avoid a second imposition of 
the employer’s portion and continue to 
pay the 2.9 percent Medicare compo- 
nent without limitation; or 2) elect S 
corporation taxation, pay the 
employer’s portion again on a reason- 
able wage, and utilize the wage-reduc- 
tion tax strategy to limit further fed- 
eral employment taxes. Thus, 
practitioners will need to compare 
these alternatives when analyzing 
which form of taxation is preferable. 

8 Stat. §608.426 permits mem- 
bers to distribute capital and profits as 
they desire. Also, as long as the alloca- 
tions have “substantial economic effect” 
as defined in Code §704(b)(2), subchap- 
ter K of the Code (which governs the 
taxation of partnerships) allows mem- 
bers to allocate taxable income and loss 
attributable to LLC operations in most 
any manner; whereas, Code §1366(a) 
requires S corporation shareholders to 
take into account their share of the 
corporation’s income and loss pro rata. 

Sometimes, business terms negoti- 
ated by parties require profits, losses, 
deductions and distribution ratios 
among LLC owners to be different than 
the ratio of their contributions of capi- 
tal. For instance, the owners can nego- 
tiate different priorities for the return 
of contributed capital, different rates of 
return on capital, and different alloca- 
tions of profits and losses. An LLC taxed 
as a partnership cannot accommodate 
a vast array of such special provisions 
because of the pro rata share rule and 
the one class of stock rule. 

19 Rev. Proc. 93-27, 1993-2 C.B. 343, as 
clarified by Rev. Proc. 2001-43, 2001-2 
C.B. 191. 

20 Appreciated property may generally 
be distributed without recognition of 
gain to the owners of an LLC taxed as 
a partnership. Compare Code §§731(a) 
and 736 with Code §§1371(a), 311(b), 
and 336. 

21 Compare Code §1367 with Code 
§§722 and 752. 

22 See PLR 9404021 (Nov. 1, 1993). 

*3 To divide appreciated property held 
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by an S corporation amongst its share- 
holders, so that one or more sharehold- 
ers can exit the venture and enter into 
separate like-kind exchange transac- 
tions, requires that the S corporation 
distribute either the original property 
or the replacement property to the ex- 
iting shareholder(s), which will trigger 
gain on the appreciation under either 
Code §311(b) or §336. Conversely, part- 
ners can generally distribute appreci- 
ated property without the recognition 
of gain, continue in their separate own- 
ership long enough to satisfy the hold- 
ing requirement under Code §1031, and 
then enter into separate like-kind ex- 
change transactions. 

*4 The S corporation debt will not in- 
crease the basis of the shareholder’s 
stock, and the shareholder will recog- 
nize gain on the distribution of loan 
proceeds, unless a preexisting basis in 
the stock exceeds the amount of the dis- 
tribution. A shareholder may individu- 
ally borrow money that the S corpora- 
tion guarantees without gain, but the 
shareholder must be personally liable 
for the debt; otherwise, the loan pro- 
ceeds will be treated as a constructive 
distribution. See Maher v. Comm’r, 469 
F.2d 225 (8th Cir. 1972). 

*° Code §1374 imposes a corporate- 
level tax on the built-in gain of an S 
corporation that was formerly a C cor- 
poration. In many cases, the accounts 
receivable of a corporation utilizing the 
cash method of accounting represents 
a source of built-in gain that is diffi- 
cult to manage. Accordingly, it is impor- 
tant to evaluate possible means to mini- 
mize built-in gains tax with respect to 
the accounts receivable of a corporation 
converting from C to S status. 
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City, County & Local Governmen 


Regulating Public Access Programming 


Without Violating First Amendment Rights 


ongress enacted 47 U.S.C. 

§531 in order to allow 

local governments serv- 

ing as the franchising au- 
thority for cable rights to require a 
cable operator receiving the local 
franchise to set aside certain sta- 
tions for public, educational, or 
government use. These channels, 
commonly referred to as the “PEG” 
channels, provide citizens a soap- 
box for public discourse and, as 
such, invoke standard First 
Amendment protections for those 
speakers. 

Public access programming falls 
under the “P” designation in the 
“PEG” and is the category at issue 
most often because it is where citizen 
participation intersects with govern- 
ment regulation and control. Citizens 
supply programming for the public 
access channel as show producers, 
while the government regulates citi- 
zen use of the channel through a local 
policy manual.’ This inevitably cre- 
ates a conflict the determination of 
which is contingent, in part, on the 
constitutional status of the public ac- 
cess channel. In making this determi- 
nation, the question of whether the 
public access channel is a public fo- 
rum is a primary concern. 


Public Forum Analysis 
Public forum status has evolved 
over time and was clarified by the 
U.S. Supreme Court in Perry Edu- 
cation Association v. Perry Local 
Educators Association, 460 U.S. 37 
(1983), in which the Court set out 
the standard of review for deter- 
mining the limits of appropriate 
regulation of speech in a public fo- 
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rum. The Court initially explained 
that its analysis provided for three 
distinct categories of fora, each re- 
quiring a distinct level of scrutiny. 
First is the traditional public forum, 
which consists of public streets, 
parks, and other areas that are com- 
monly used to express ideas.’ Des- 
ignated public fora constitute the 
second level of scrutiny and these 
sites consist of those places specifi- 
cally set aside by the government 
for citizen expression.” Finally, cer- 
tain forum areas are simply 
nonpublic . These are sites that are 
not traditionally set aside for pub- 
lic discourse and receive no special 
dispensation as such from the gov- 
ernment.’ The standard of review 
is therefore contingent on the 
court’s interpretation of the consti- 


tutional status of the forum. 

Under the first two categories, 
content-based regulation must 
serve a compelling interest and be 
narrowly drawn to achieve that in- 
terest, whereas under the third cat- 
egory, the government regulation 
need only be reasonable and view- 
point-neutral in order to satisfy con- 
stitutional standards. Content-neu- 
tral regulations, in contrast, must 
be narrowly drawn to serve a sig- 
nificant state interest and leave 
open ample alternative channels of 
communication in the public forum 
context.° However, in a nonpublic 
forum, only the reasonableness 
standard applies.® 

The logical next question is where 
in the spectrum does a public access 
channel lie. Lower courts have vac- 
illated on this question and neither 
our Supreme Court nor the 11th Cir- 
cuit Court of Appeals has directly 
addressed it, yet the outcome of any 
challenged regulation of public ac- 
cess programming rests squarely on 
the courts’ interpretation of this is- 
sue. These inconsistent interpreta- 
tions are created by the U.S. Su- 
preme Court’s failure to gain a 
majority opinion in its decisions and, 
as such, a review of the case law on 
point is required to obtain a full un- 
derstanding of the limits of govern- 
ment regulation. 

In Denver Area Educational Tele- 
communications Consortium, Inc. v. 
FCC, 518 US. 727 (1996), the Court 
dealt with a challenge to §10(a), (b), 
and (c) of the Cable Television Con- 
sumer Protection and Competition 
Act of 1992.’ Section 10(c) of the act 
addressed Congressional intent re- 
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garding regulation of public access 
channels. The act was proscriptive 
in that it allowed local cable opera- 
tors to prohibit programs contain- 
ing obscene material, sexually ex- 
plicit conduct, or material soliciting 
or promoting unlawful conduct. The 
FCC, in turn, promulgated language 
defining “sexually explicit” as a de- 
scription or depiction of “sexual or 
excretory activities or organs in a 
patently offensive manner.”® In a 
fractured plurality decision, the 
Court, found §10(c) to be unconsti- 
tutional. Justices Breyer, Stevens, 
and Souter provided four elements 
that were violated in support of 
their decision, whereas Justices 
Kennedy and Ginsburg employed 
the public forum analysis in coming 
to the same conclusion. Though 
these two camps agreed that §10(c) 
was unconstitutional, their analysis 
could not be any more disparate. 

The majority of the plurality held 
that §10(c) did not satisfy its self-cre- 
ated scrutiny standard. Particular 
notice must be given to the fact that 
the verbiage did not use the term 
“strict scrutiny” as a specific scrutiny 
label, nor was a test provided, much 
to the chagrin of Justice Ginsburg. 
Indeed, the majority found four trou- 
bling factors made the act unconsti- 
tutional. As these four aspects car- 
ried the most weight in the Court’s 
decision, they also should carry the 
heaviest weight in a current exami- 
nation concerning the parameters of 
appropriate regulation. 

Initially, the Court expressed con- 
cern with §10(c) based on the fact 
that public access channels tradi- 
tionally did not exercise editorial 
control. This factor was weighed 
against regulation by local govern- 
ment, because there was no histori- 
cal support for the proposition that 
such regulation advanced a govern- 
ment interest.° The second factor 
with which the plurality took issue 
was the federal “top down” approach 
of §10(c), in that the federal regula- 
tory scheme imposes a one-size-fits- 
all approach to addressing local con- 
cerns. The plurality opined that 
public access channels are subject to 
complex supervisory systems that 
effectively protect the public’s inter- 


est through local government, non- 
profit, or cable system management. 
As such, this second factor can actu- 
ally be used to the benefit of local 
regulators. Of significance, the Court 
explained that §10(c) was unneces- 
sary because “[t]here is a locally ac- 
countable body capable of address- 
ing the problem .. . of patently 
offensive programming.” Similarly, 
the third and fourth factors consid- 
ered by the Court focused on the vi- 
ability of local controls to protect lo- 
cal citizens from potentially offensive 
programming. As can be seen, the 
majority opinion provided no con- 
crete standard to follow. The factors 
cited in support of their decision in- 
stead focused on the infirmities of 
the federal regulation rather than 
the constitutional standards 
breached. Therefore, while the Den- 
ver Area opinion addressed the im- 
mediate question before the Court, 
it also created a confused analysis 
for lower courts to follow. 
Contrasting the majority opinion, 
Justice Ginsburg’s concurrence 
clearly set out an applicable stan- 
dard. In her opinion, joined by Jus- 
tice Kennedy, the Court should have 
found §10(c) unconstitutional under 
a strict scrutiny public forum analy- 
sis. Ginsburg argued that public ac- 
cess channels fall into the second 
category of public forum property 
because they constituted “property 
that the State has opened for expres- 
sive activity by part or all of the pub- 
lic.”’° Ginsburg went on to explain 
that, based on the legislative support 
for the 1984 Cable Act, public access 
was intended to give voice to those 
who generally do not have access to 
the electronic media and, as such, 
these channels provide “the video 
equivalent of the speaker’s soap- 
box.”"! Therefore, according to the 
concurrence, application of the pub- 
lic forum analysis was appropriate. 
In placing the overlay of the pub- 
lic forum analysis on §10(c), the con- 
currence determined that the pri- 
mary question was whether the 
government can discriminate on the 
basis of content when such content 
may be offensive. This concern would 
be balanced against the 
government’s legitimate compelling 
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interest under a strict scrutiny stan- 
dard. The compelling interest re- 
quirement was found to be satisfied 
because protecting children from in- 
decent speech is consistent with 
longstanding Court standards.’* The 
narrow tailoring requirement, how- 
ever, was breached based on two fail- 
ures. First, the permissive nature of 
the regulation allowed only partial 
enforcement of the compelling inter- 
est because not all localities would 
regulate public access. Therefore, 


_ those children in unregulated juris- 


dictions would be left unprotected.'* 
The second concern was based on the 
fact that the prohibition to protect 
children would concomitantly de- 
prive adults from access to 
nonobscene, yet risqué, program- 
ming. This type of limit was found to 
be excessive." Therefore, in applying 
the strict scrutiny test for public fo- 
rums, the concurrence found §10(c) 
unconstitutional. Though Justice 
Ginsburg’s concurrence was ex- 
plained more completely than the 
majority opinion, no specific Perry 
public forum analysis was applied to 
§10(c), but rather the strict scrutiny 
standard was clearly employed to 
foreclose use of the regulation. 

Overall, though the strongest le- 
gal theory for overturning §10(c) was 
under a public forum strict scrutiny 
standard, that theory did not become 
part of the majority opinion. As such, 
lower courts were allowed to impose 
their own interpretations on the ap- 
plicable legal standard and use of 
strict scrutiny. It is necessary, there- 
fore, to examine the current status 
of case law to determine the proper 
course for creating constitutionally 
valid public access programming 
regulations. 


Current Applications 
for Regulation 

In recent years local government 
officials have become more con- 
cerned with the nature of program- 
ming broadcast through the public 
access airwaves. Specifically, pro- 
grams have become more commer- 
cial, sexually explicit, and adult-ori- 
ented. Hillsborough County provides 
a good example of this concern, as 
elected officials in that county raised 
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objections to several programs it 
believed to be inappropriate for 
broadcast and suggested options for 
dealing with the perceived prob- 
lem.’ This dissent was exacerbated 
by the fact that public funding was 
used to maintain the programming 
on its public access channel. In re- 
sponse to this problem, the county 
attempted to terminate funding for 
the public access channel through 
the budgeting process, thereby com- 
pletely eliminating this form of 
speech. Producers of programming 
on the Hillsborough public access 
channel challenged the county’s au- 
thority to take this action through 
an injunctive action based on the 
argument that eliminating funding 
would cut off plaintiffs’ avenue of 
communication to the public and, as 
such, breach their First Amendment 
right to free speech. The U.S. Court 
for the Middle District of Florida 
agreed with this argument and issued 
an injunction foreclosing the county’s 
ability to eliminate the funding for 
public access.’® The end result was 
that the public access channel in 
Hillsborough County was main- 
tained, objectionable programming 
was allowed to continue, and the 
county was required to mediate a fi- 
nancial settlement with the plain- 
tiffs." 

This scenario illustrates the dan- 
gers of employing the first model for 
regulating public access program- 
ming. Other local governments have 
also attempted to pull funding for 
public access because of distaste for 
the nature of the programming, but 
have also failed before lower 
courts.'* For example, in Kansas 
City, the city attempted to eliminate 
public access in response to Ku Klux 
Klan attempts to air programs pro- 
moting its social and political posi- 
tions. The court, in its review under 
a designated public forum analysis, 
found that the Constitution forbids 
a state from enforcing exclusions 
from a forum generally open to the 
public, even if it was not required to 
create the forum in the first place.” 
The court also accepted the Klan’s 
argument that the decision to close 
the channel was an attempt to sup- 
press free speech based on viewpoint 


discrimination. These arguments 
were found to be sufficient to defeat 
a motion to dismiss filed by the city, 
thereby allowing the challenge of 
the Klan to be maintained. 
Overall, the complete elimination 
of a channel based on discontent 
with the nature of programming is 
inconsistent with our current consti- 
tutional standards. This precedent 
should not be read to foreclose other 
reasons or support for eliminating 
public access programming when 
necessary though, because the con- 
stitutional standards allow for such 
action if the appropriate scrutiny 
standard is satisfied. There must be 
a better reason, however, than the 
displeasure of elected officials to- 
ward the content of programming on 
the public access channel, as this will 
be interpreted as viewpoint discrimi- 
nation and subject the government 
to a strict scrutiny standard it can- 
not survive. Indeed, several courts 
have upheld the right of local gov- 
ernment to close a public access 
channel, even under the public forum 
analysis, where the motives for the 
decision were not in question.”° 
These courts have found that 
where the decision to close a public 
forum is not based on a desire to 
regulate the content of any particu- 
lar speech, but instead is based on 
some distinct viewpoint-neutral 
purpose, elimination of a public ac- 
cess channel can pass constitutional 
muster. Rhames v. City of Biddeford, 
204 F. Supp. 2d 45 (D. Me. 2002), 
provides the best example of this 
scenario.”! In Rhames, a public ac- 
cess producer filed an injunctive 
challenge to the city’s decision to 
temporarily close the local public 
access channel. The court, in its 
analysis, determined that a tempo- 
rary closure of the channel, in con- 
trast to a complete closure, was nar- 
rowly tailored and, as such, would 
pass constitutional muster on that 
point. This interpretation was bol- 
stered by the fact that this option 
was applied equally across the 
board to all public access partici- 
pants and not just the “problem 
child” in the group. Under the total 
elimination scenario, the breadth of 
the action would also limit the abil- 


ity of public access producers to base 
a challenge on speaker or viewpoint 
censorship, because the government 
act would not be directed at a par- 
ticular individual or program, un- 
less elected officials indicate other- 
wise on the record. Indeed, in an 
analogous context, the First Amend- 
ment will allow a designated or 
nonpublic forum to be closed even 
where the regulation completely 
bars solicitation of signatures for 
petitions, polls, and surveys on the 
exterior of post office properties.” 
Therefore, under this first option, 
the alternative for closing a public 
access channel is available, but 
must be done based on an important 
government interest that is content- 
neutral and not directed at eliminat- 
ing distasteful programming. 

The second scenario for address- 
ing concerns with the content of 
public access programming is to cre- 
ate regulations that limit or desig- 
nate the scheduling time of pro- 
grams on public access channels. 
Such regulations have met with 
mixed results, but careful drafting 
should provide sufficient constitu- 
tional protection for producers. For 
example, a district court in Georgia 
upheld the City of Atlanta’s ap- 
proach to regulation when a pro- 
ducer was prohibited from using the 
public access facility based upon his 
failure to comply with local rules for 
use of the facility.”* In that court’s 
opinion, so long as the facility regu- 
lation was reasonable, the city could 
control its use without violating the 
producer’s constitutional rights. 
Similarly, a Massachusetts court 
enjoined a local cable provider from 
enforcing provisions of its policy 
manual that required producers to 
obtain a release from every person 
appearing on their programs, pro- 
hibited producers from filming ille- 
gal acts, and required producers to 
pay legal fees if they sued the sta- 
tion and lost. The court did not, 
however, enjoin the station from re- 
quiring that providers notify it of 
programming that was “potentially 
offensive.” In its opinion the court 
explained that Denver Area did not 
provide clear direction; therefore, 
the public forum aspect of the ques- 
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tion was not considered. 

This use of proper regulation also 
finds support in the concurrence of 
Justice Ginsburg in the Denver Area 
case. Indeed, Ginsburg specifically 
noted that local regulations of pub- 
lic access which require a certifica- 
tion of compliance with local stan- 
dards, time segregation, and adult 
content advisories are consistent 
with the narrowly tailored require- 
ment of the strict scrutiny analysis.” 
The Supreme Court majority also 
seems to support reasonable regula- 
tion, though the opinion provides no 
specific standard to follow. As the 
Court explained, “Whether these lo- 
cally accountable bodies prescreen 
programming, promulgate rules for 
the use of public access channels, or 
are merely available to respond 
when problems arise, the upshot is 
the same: [t]here is a locally account- 
able body capable of addressing the 
problem... of patently offensive pro- 
gramming.” The Court went on to 
buttress its decision on the consti- 
tutional question by explaining that 
the FCC regulation was not neces- 
sary because of the fact that local 
entities retained systems to ensure 
that programming fit with commu- 
nity standards. Therefore, this sec- 
ond option is a viable course to take 
so long as the regulations imposed 
are reasonable, the government 
shows an important interest in the 
regulation, and there is no intent to 
discriminate based on viewpoint. 

The final option for addressing 
concerns regarding the nature of 
public access programming involves 
preclusion of programming at the 
outset. This option may seem obvi- 
ous, but such decisions have been 
challenged. Generally, though, these 
challenges have failed. Local govern- 
ments have been successful in not 
providing public access to the com- 
munity so long as the franchise au- 
thority never created the right to 
access in the first place.”’ By taking 
this option, the main issue for the 
courts has been an examination of 
the public forum status of public ac- 
cess, because the ability to circum- 
scribe an outlet for speech will be 
heavily affected by a determination 
of whether access to a public forum 


is being affected. To this point, total 
proscription prior to creation of the 
forum will be a constitutionally valid 
option so long as evidence of a dis- 
criminatory purpose does not exist. 


Conclusion 

The case law standard regarding 
public access is still evolving, though 
a vague consensus allowing proper 
regulation of programming on these 
channels is being established. Regu- 
lations for the purpose of protecting 
children from indecent speech are 
constitutionally acceptable if they 
are narrowly tailored to address 
those interests. Access channels may 
curtail commercialism, indecent pro- 
gramming, and similarly inappropri- 
ate programming, as this type of pro- 
gramming is included in the federal 
legislation. The station may also con- 
trol the use of the facility, if this is 
done in a reasonable and content- 
neutral manner. Such regulation 
must also be careful to comply with 
all First Amendment requirements, 
including the prior restraint, over- 
breadth, and vagueness doctrines. 
Alternatively, the consensus ap- 
proves local government decisions 
not to open or to cease operation of a 
public access channel so long as the 
decision is viewpoint- and content- 
neutral. The intent of the governing 
body is a critical factor to be consid- 
ered under these circumstances, for 
any inference that the decision is 
based on improper considerations 
could result in a constitutional in- 
firmity. 

These standards are based on an 
interpretation that any government 
action related to regulation of pub- 
lic access programming requires re- 
view under a First Amendment 
standard. The heavy weight of these 
decisions has applied a level of scru- 
tiny similar to that of a designated 
public forum, requiring an impor- 
tant government interest that is 
narrowly tailored. Therefore, when 
employing any of the three options, 
local governments should be very 
cautious in the language used to 
support such decisions in order to 
protect against claims of discrimi- 
nation based on viewpoint. The gov- 
ernment body should also provide 
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content-neutral reasons for the 
regulation, thereby allowing a re- 
viewing court to apply the less strin- 
gent standard of review. By follow- 
ing these rules, local franchise 
authorities should be able to protect 
their ultimate interests in protect- 
ing the public without violating the 
First Amendment. UO 
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nity Television, 188 F. Supp. 2d 82, 92— 
98 (D. Mass. 2002) 

25 Denver Area, 518 U.S. at 808 (concur 
Ginsburg). 

at 763. 

7 Philadelphia Community Access Coa- 
lition v. Street, 2002 WL 1611542 (E.D. 
Pa.) (The court in this matter deter- 
mined that an ordinance creating a non- 
profit organization to administer a pub- 
lic access channel did not create a public 
forum for public access, when there was 
no public access channel in existence at 
the time that the ordinance was en- 
acted.) 


Carl E. Brody, Jr., is a senior as- 
sistant county attorney for Pinellas 
County. 

This column is submitted on behalf 
of the City, County and Local Govern- 
ment Law Section, Kenneth W. Buchman, 
chair, and Jewel W. Cole, editor. 
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Workers’ Compensation Law 


Private Employers’ Workers’ Compensation 
Liability For On-call Employees 


any private employers 

have employees who 

are “on call,” either at 

scheduled times or on 
a continuous basis. In fact, one may 
argue that with the invention of 
beepers and cell phones, most em- 
ployees are “on call,” even if not so 
designated. 

This article provides a brief over- 
view of the laws that address a pri- 
vate employer’s liability under the 
workers’ compensation laws for its 
on-call employees,' and those em- 
ployees who reside on the company 
premises but who are not on duty 
at all times.’ This article does not 
address issues of compensation of 
such employees under federal and 
state laws.* For purposes of this 
article, on-call employees are those 
employees subject to the sudden 
call of the employer to respond to a 
situation that requires the em- 
ployee to report to work or perform 
work on behalf of the employer. 


Workers’ Compensation 
in General 

Under FS. Ch. 440, which ad- 
dresses an employer’s workers’ com- 
pensation liability, the liability of 
an employer to an injured, on-duty 
employee is generally limited. 
Workers’ compensation laws were 
designed to require an employer to 
compensate an employee for on-the- 
job injuries regardless of fault. In 
exchange, an employer’s liability is 
generally limited to the remedies 
set forth in Ch. 440.‘ 

Under Florida law, an employer 
however is generally not liable un- 
der workers’ compensation laws to 
an employee who suffers injury’ 
when the employee is operating 
outside the scope of his employ- 
ment. F.S. §440.92 sets forth five 


by Laurie S. Moss 


Employers need 
to be aware of the 
exposure they 
face under 
Florida workers’ 
compensation 
laws for on-call 
employees. 


specific situations in which an em- 
ployer will not generally be liable 
to an employee injured in job “as- 
sociated” activities, but which occur 
while the employee is not “on the 
job.” These situations include rec- 
reational and social activities,® com- 
ing or going to work,’ deviation 
from employment,* traveling em- 
ployees,’ and subsequent interven- 
ing accidents.'? While Ch. 440 con- 
tains other exclusions and 
exemptions, this section is dis- 
cussed because it is most applicable 
to the issue of whether an on-call 
employee is entitled to workers’ 
compensation benefits in a given 
situation. 

Because the workers’ compensa- 
tion statutes do not directly address 
private on-call employees, nor em- 
ployees residing on the premises of 
an employer who are on call at all 
times or even designated times, this 
article sets forth the arguments 
that can be made both for and 
against coverage for the on-call 
employee. While the on-call em- 
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ployee and residential employee are 
generally two separate issues, with 
respect to whether workers’ com- 
pensation coverage applies in a 
given situation requires a discus- 
sion of both, as there is some over- 
lap in the case law. 


On-call Status 

Simply being “on call” does not 
make an employer liable to its em- 
ployee under workers’ compensa- 
tion laws,'! when the employee is 
not engaged in the business of the 
employer. And while public employ- 
ees such as police officers and other 
emergency personnel are generally 
considered to be on duty at all times,” 
thus creating a broad exception for 
certain public employees, there is no 
on-call exception rule in Florida for 
private employees. 

Even a private employee who is 
subject to call at all times is not 
necessarily considered “on duty” at 
all times;' nor does the single cir- 
cumstance of irregular hours justify 
entitlement to workers’ compensa- 
tion. The case law which addresses 
this issue, generally deals with the 
special requirements set forth in 
§440.092. 

As stated above, §440.092(1) ad- 
dresses an on-call employee who is 
injured while engaged in recre- 
ational or social activities. Such in- 
juries which occur as an incident to 
employment and not directly ben- 
eficial to the employer do not en- 
title an employee to compensation 
unless the injury arises out of an 
incident which is directly beneficial 
to the employer. 


The Going or Coming Rule 
F.S. §440.092(2) limits an 

employer’s liability to employees 

while “going or coming” to work, 
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as such travel does not generally 
arise out of the course of employ- 
ment." This statutory provision re- 
quires more scrutiny than the “rec- 
reational or social” provision, and 
has been the subject of more litiga- 
tion. For example, injuries occurring 
while transporting people while com- 
ing from or going to work, or running 
personal errands before or after work 
may expose an employer to liability. 
Liability may also be imposed while 
the employee is on a personal errand 
and then beeped and asked to run a 
business errand."° 

While the following language 
comes from a case involving a pub- 
lic officer, the holding would likely 
apply to a private employee. Under 
workers’ compensation law, “an in- 
jury suffered while going to or com- 
ing from work is not an injury aris- 
ing out of and in the course of 
employment whether or not the 
employer provided transportation, 
unless the employee was engaged in 
a special errand or mission for the 
employer.”'® The facts surrounding 
the case will decide whether liabil- 
ity will be imposed. 

The exception associated with law 
enforcement officers does provide 
some guidance. They are excepted 
from the rule in most circumstances 
because they are subject to an on-duty 
status 24 hours a day, depending upon 
the exigencies of the circumstances. 
While this exception is statutory, an 
employee could argue that being on 
call at certain times, or residing on 
the employer’s premises, puts him or 
her in the same position as an on- 
duty public officer, and thus entitles 
the employee to an exception from 
the going or coming rule. 

The court in Ward v. City of Mi- 
ami Springs, 249 So. 2d 3 (Fla. 
1971), held that by the very nature 
of the service the claimant per- 
formed, he was continuously in- 
structed with certain duties. His 
personal life was subservient at all 
times to call of official service. He 
was, so to speak, on guard 24 hours 
a day, with no increase in salary in 
proportion to the time devoted. 
While this case involved a police of- 
ficer and was decided prior to the 
codification of the “going and com- 


ing rule” and certain changes in the 
workers’ compensation laws, the 
reasoning could arguably be applied 
to private employees. 

Here is one example of how a pri- 
vate, on-call employee may make 
this argument. The employee is not 
on duty. While not working, he is 
taking a shower. The phone rings or 
the beeper goes off. It is the em- 
ployer requesting the employee to 
come to work. If the employee 
slipped getting out of the shower to 
answer the call or beep, he may ar- 
gue that he is entitled to workers’ 
comp.'’ Such a holding is realistic. 
For example, in American Airlines 
v. LeFevers, 674 So.2d 940 (Fla. 1st 
DCA 1996), a flight attendant who 
was on layover was severely injured 
while swimming. The court held that 
because, among other reasons, “she 
could have been called” by her em- 
ployer during her rest time, she was 
entitled to workers’ compensation 
for her injuries. 

Let’s go back to our example of our 
on-call employee in the shower. The 
employee has been beeped to come 
to work, completes his shower 
quickly and jumps in the car as the 
employer requested he “rush to 
work.” Under what is known as the 
“special exception” rule, the “irregu- 
larity or suddenness of a call from 
the employer” subjects an employer 
to the liability of the workers’ com- 
pensation laws.'* In our example, 
the employee gets injured on the 
way to work and argues that al- 
though he was not working at the 
time,!’ he would not have been trav- 
eling but for the call to work, which 
was for the sole benefit of the em- 
ployer and which resulted from the 
suddenness of the call requiring him 
to come to work. Courts have held 
that the suddenness of an 
employer’s call places an employee 
outside the “going or coming rule.” 


The Bunkhouse Rule 

While there is limited case law on 
private, on-call employees, the law 
governing residential employees 
gives us insight as to how a court 
may rule when an on-call employee 
is injured in a particular situation. 

The bunkhouse rule provides that 


when the contract of employment 
contemplates the employee shall 
sleep on the employer’s premises, as 
an incident to the employment, and 
the employee is injured while not 
engaged on a purely personal mis- 
sion, the injury is compensable. 

The general rule is that if an em- 
ployee is required to live or board 
on the premises of an employer, ei- 
ther by terms of the contract of em- 
ployment or by the necessity of the 
work, an injury received while mak- 
ing reasonable use of the premises 
may be compensable, though the 
employee is not at work at the time 
of the injury.”*? However, some 
courts have held that the employee’s 
employment also must be a major 
contributing cause to the injury.”! 

One case finding contrary to the 
above-cited proposition is Grenon v. 
City of Palm Harbor, 634 So. 2d 697 
(Fla. lst DCA 1994). In Grenon, a 
firefighter on a 24-hour shift injured 
himself on the employer’s premises 
while putting on his underwear af- 
ter a shower. The court held he was 
not entitled to workers’ compensa- 
tion benefits because the injury did 
not arise out of the conditions in 
which the claimant lived nor did the 
injury arise in any way out of his 
employment. The court noted that 
allowing compensation would give 
the on-call employee greater cover- 
age than other employees, where the 
living conditions did not contribute 
to the loss. 

So, what happens if a residential, 
on-call employee is walking on the 
grounds of his employer solely for 
his own purposes, without perform- 
ing any duties whatsoever for the 
employer, and suffers an injury? 
While the case law appears to as- 
sess each case on a factual basis, a 
summary review of the cases sug- 
gests the employer should argue 
that unless the injury was caused 
by a hazardous condition for which 
the employer would otherwise be 
liable, liability under workers’ com- 
pensation should not be imposed. 
The employee should argue that 
because he was required to reside 
on the premises, be at a particular 
location by the employer, or was in- 
jured heading to a particular loca- 
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tion after being beeped, regardless 
of the cause of the condition, liabil- 
ity under workers’ compensation 
arguably should be imposed. As case 
law exists supporting both argu- 
ments, the facts and jurisdiction will 
help determine the probable out- 
come considering the above cited 
rules and laws. 


Other Exceptions 

While §440.092(3) limits liability 
of employers when an employee is 
injured when deviating from the 
course of employment, there are ex- 
ceptions to this rule. An employee 
may run “special errands” or act 
with “dual purpose” even if he or she 
is not “working” per se. If the em- 
ployee is allowed to mix personal 
time and employment time, for ex- 
ample running employer and per- 
sonal errands at the same time, the 
employer could be exposed to work- 
ers’ compensation liability for inju- 
ries occurring during the entire 
time.” This is known as the “dual 
purpose” doctrine and provides that 
when employment related tasks are 
undertaken concurrently with non- 
employment-related tasks, liability 
may attach to the employer. 

Thus, if the employee is solely on 
personal time, for example running 
errands on his lunch hour, the em- 
ployer should not be liable for his 
acts under workers’ compensation.** 
However, if the employee is beeped, 
and asked to run a special errand for 
the employer, the employer may be 
subject to workers’ compensation li- 
ability.** 

Exceptions to the exemption from 
workers’ compensation liability may 
arise on a case-by-case basis. This 
article does not address each excep- 
tion in detail, but rather gives a 
simple overview of what arguments 
may be made, when liability may be 
imposed upon an employer for an on- 
call employee’s injuries, or injuries 
suffered by similarly situated em- 
ployee such as a residential employee, 
under workers’ compensation laws. 

In conclusion, employers should 
be aware of the potential workers’ 
compensation exposure for private, 
on-call employees and the excep- 
tions to the general rule precluding 


workers’ compensation liability of 
an employer when an employee is 
not “on duty.” One recommendation 
to limit liability is to have the em- 
ployee sign an employment agree- 
ment which sets forth the terms of 
employment, including what consti- 
tutes employment, the employee’s 
on-call status, the employee’s rights, 
and the employer’s liabilities, within 
the letter of the law.*° Given the fact 
that this issue is not addressed in 
the statutes and the fact there is 
limited case law on this issue, em- 
ployers would be wise to carry work- 
ers’ compensation insurance to 
cover such situations in order to 
minimize other liability exposure. U 


' The article peripherally addresses 
the liability of employers to third par- 
ties in on-call situations, but does not 
address that subject in any detail. 

? This article is not intended to be a 
complete discussion of the workers’ com- 
pensation laws, but only those as they 
relate to the subject of this article. 

3 Such as the Fair Labor Standards 
Act, which address overtime pay. 

* For example, there are exclusions for 
and exceptions for employees who cause 
their own negligence or who are injured 
because of intoxication. 

° Or to third parties for the acts of an 
employee acting outside the scope of 
employment. 

Fra. Star. §440.092(1). Recreational or 
social activities are not compensable un- 
less such activities are an expressly re- 
quired incident of employment and produce 
a substantial and direct benefit to the em- 
ployer beyond improvement in employee 
health and morale that is common to all 
kinds of recreation and social life. 

‘Fra. Stat. §440.092. An injury suf- 
fered while going to or coming from work 
is not an injury arising out of and in the 
course of employment whether or not 
the employer provided transportation if 
such means of transportation was avail- 
able for the exclusive personal use by 
the employee, unless the employee was 
engaged in a special errand or mission 
for the empioyer. 

Stat. §440.092(3). An employee 
who is injured while deviating from the 
course of employment, including leaving 
the employer’s premises, is not eligible 
for benefits unless such deviation is ex- 
pressly approved by the employer, or 
unless such deviation or act is in re- 
sponse to an emergency and designed 
to save life or property. 

Stat. §440.092(4). An employee 
who is required to travel in connection 
with his or her employment who suffers 
an injury while in travel status shall be 
eligible for benefits under this chapter 
only in the injury arises out of and in 


62 THE FLORIDA BAR JOURNAL/DECEMBER 2003 


the course of employment while he or 
she is actively engaged in the duties of 
employment. This subsection applies to 
travel necessarily incident to perfor- 
mance of the employee’s job responsi- 
bility but does not include travel to and 
from work as described in §440.092(2). 

0 Fria. Stat. §440.092(5). Injuries 
caused by a subsequent intervening ac- 
cident arising from an outside agency 
which are the direct and natural conse- 
quence of the original injury are not 
compensable unless suffered while trav- 
eling to or from a health care provider 
for the purpose of receiving remedial 
treatment for the compensable injury. 

| Or to third parties for the acts of the 
employee. 

2 Fria. Stat. §440.091. 

v. Medical Personnel Pool, 377 
So. 2d 693 (Fla. 1979). 

4 See supra note 7. 

‘S Tf liability arises, it would extend be- 
yond workers’ compensation to third 
parties injured because of the 
employee’s liability. 

16 Stat. §440.092(2). 

1” See Swartz v. McDonald’s Corp., 788 
So. 2d 937 (Fla. 2001) (Every case is de- 
cided on a case-by-case basis when look- 
ing to exceptions under the statute). 

'8 Gray v. Dade County, 433 So. 2d 1009 
(Fla. 1st D.C.A. 1983). 

1° Subjecting him to exclusion under 
the coming and going rule of Fa. Srar. 
§440.092(2). 

© Carr v. U.S. Sugar Corp., 136 So. 2d 
638 (Fla. 1962). 

*1 See Vigliotti v. K-Mart Corp., 680 
So.2d 466 (Fla. 1st D.C.A. 1996). 

22 See Tampa Airport Hilton Hotel v. 
Traveler’s Ins. Co., 557 So. 2d 953 (Fla. 
1st D.C.A. 1990). 

23 See Central Air Conditioning Co. v. 
Garren, 239 So. 2d 497 (Fla. 1970). 

“4 Remember, there are other liability 
issues an employer must still deal with 
beyond workers’ compensation; for ex- 
ample, if the employee is driving an 
employer’s vehicle, the employer must 
deal with liability for the acts of employ- 
ees to third parties. 

*> For example, if the employee is given 
a company vehicle, the use of the vehicle 
and liability should be addressed. This 
is particularly important when the ve- 
hicle is being used to travel in response 
to a “call” to report to work, when the 
employee is “on call.” 


Laurie S. Moss has been practic- 
ing since 1992 when she earned her J.D. 
from Nova University. She served on the 
law review and as editor for moot court. 
Ms. Moss presently serves as corporate 
counsel for Setnor Byer Insurance & 
Risk, where she deals with a wide range 
of legal, labor law, and human resources 
issues. 

This column is submitted on behalf 
of the Workers’ Compensation Section, 
Dennis D. Smejkal, chair, and Pamela 
L. Foels, editor. 
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The Demise of the Death Penalty 
for the Mentally Retarded 


n June 20, 2002, the 
U.S. Supreme Court 
rendered its opinion in 
the case of Atkins v. Vir- 
ginia, 122 S. Ct. 2242, 153 L. Ed. 2d 
335 (2002), effectively eliminating 
the death penalty for mentally re- 
tarded defendants. In this historic 
opinion delivered by Justice 
Stevens, the Court declared: 


Those mentally retarded persons who 
meet the law’s requirements for crimi- 
nal responsibility should be tried and 
punished when they commit crimes. 
Because of their disabilities in areas of 
reasoning, judgment, and control of 
their impulses, however, they do not act 
with the level of moral culpability that 
characterizes the most serious adult 
criminal conduct. Moreover, their im- 
pairments can jeopardize the reliabil- 
ity and fairness of capital proceedings 
against mentally retarded defendants. 
Presumably for these reasons, in the 13 
years since we decided Penry uv. 
Lynaugh, 492 U.S. 302, 305 (1989), the 
American public, legislators, scholars, 
and judges have deliberated over the 
question whether the death penalty 
should ever be imposed on a mentally 
retarded criminal. The consensus re- 
flected in those deliberations informs 
our answer to the question presented 
by this case: whether such executions 
are “cruel and unusual punishments” 
prohibited by the Eighth Amendment 
to the Federal Constitution.! 


The case of Atkins v. Virginia 
came about when Daryl Renard 
Atkins and William Jones abducted 
Eric Nesbitt and drove him to an 
automatic teller machine. They 
made him withdraw cash and then 
took him to an isolated location 
where he was shot eight times and 
killed. Jones entered into a plea 
agreement with the prosecutor. In 
exchange for his testimony against 
Atkins at trial, Jones would receive 


by Philip Fougerousse 


The definitional portion 
of F.S. §921.137 seems 


to be in line with the 
recent federal ruling; 


however, some details 
of the statute may have 


questionable validity 
given the recent 
U.S. Supreme 
Court decisions. 


a life sentence for his involvement 
in the crimes. The prosecutor could 
then seek the death penalty against 
Atkins. 

At trial, Jones and Atkins each 
testified that the other had shot and 
killed Nesbitt. During the initial 
police interrogation of both men, 
Jones had declined to make a state- 
ment, while Atkins gave police a 
statement upon his arrest. At trial, 
the prosecutor used substantial in- 
consistencies in Atkin’s statement 
to damage his credibility. The jury 
believed Jones and found Atkins 
guilty of murder.’ 

In the penalty phase of the trial, 
the defense offered expert testi- 
mony that Atkins had an I.Q. of 59 
and was mildly mentally retarded. 
Regardless, the jury sentenced 


Atkins to death. The Virginia Su- 
preme Court ordered a second sen- 
tencing hearing based on a defect 
in the verdict form. At the second 
sentencing hearing, the defense 
presented the same expert testi- 
mony and the prosecution rebutted 
with an expert who testified that 
Atkins was not mentally retarded 
but had an antisocial personality 
disorder. The prosecution’s expert 
did not administer an intelligence 
test to Atkins. Again, the jury sen- 
tenced Atkins to death.* 


What is Mental 
Retardation? 

The Supreme Court has em- 
braced the clinical definition of 
mental retardation, which has 
three parts: first is a subaverage 
intellectual functioning; second is 
significant limitations in adaptive 
skills (e.g., communication, self- 
care, and self-direction); and third, 
the symptoms must have mani- 
fested before the age of 18 years.' 

The American Association of 
Mental Retardation (AAMR) clas- 
sifies levels of mental retardation 
based on I.Q. scores. Mild is 50 to 
70; moderate is 35 to 49; severe is 
20 to 34; and profound is below 20.° 
The average I.Q. score for the popu- 
lation as a whole is 100, with the 
majority being between 80 and 120. 
Scores below 75 indicate subaver- 
age intellectual functioning. 

The second segment in defining 
mental retardation involves adap- 
tive skills. Normally, people acquire 
these skills during childhood; men- 
tally retarded people do not, and the 
deficits remain with them through- 
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out their adult lives. Experts de- 
scribe these limitations as follows: 
Almost uniformly, individuals with men- 
tal retardation have grave difficulties in 
language and communication. They 
have problems with attention, memory, 
intellectual rigidity, and in moral devel- 
opment or moral understanding. They 
are susceptible to suggestion and readily 
acquiesce to other adults or authority 
figures ... . People with mental retar- 
dation have limited knowledge because 
their impaired intelligence has pre- 
vented them from learning very much. 
They also have grave problems in logic, 
foresight, planning, strategic thinking, 
and understanding consequences.°® 


In the third segment of defining 
mental retardation, the manifesta- 
tion of symptoms must occur before 
the age of 18 years. The causes of 
retardation come in various forms: 
heredity, genetic defects, deficient 
prenatal care, illness or trauma at 
a young age, exposure to toxic sub- 
stances, physical abuse, and malnu- 
trition.’ In essence, an intervening 
occurrence prevents the full devel- 
opment of the person’s adaptive 
skills. 

To determine whether a person is 
mentally retarded, most experts will 
interview the person’s family and 
acquaintances, and review school 
reports, childhood test records, and 
any other available evidence of 
childhood performance. The infor- 
mation is compared to both the re- 
sults of a recently administered I.Q. 
test and interviews with the subject 
to determine consistency. 

This uniformly accepted method 
of determining mentai retardation 
considers all available information 
to provide an extensive evaluation. 
In so doing, it guards against the 
possibility of someone faking the 
condition. 


Mentally Retarded 
Persons in the 
Criminal Justice System 

In the criminal justice system, a 
defendant encounters critical junc- 
tures, from the initial interrogation 
to the conclusion of a trial, where 
he or she must make decisions that 
affect the final outcome. These criti- 
cal points are land mines to the 
mentally retarded defendant. 

The initial interrogation can be 


In the criminal justice 
system, a defendant 
encounters critical 


junctures for making 

decisions that affect 

the outcome—points 

that are land mines 
to the mentally 


retarded defendant. 


the worst. The defendant must de- 
cide if he should preserve or waive 
his constitutional and statutory 
rights to remain silent. Criminal 
defense attorneys nearly always 
advise their clients to exercise these 
rights; yet, mentally retarded defen- 
dants typically talk to police, un- 
aware that doing so can have peril- 
ous consequences. In fact, retarded 
persons can be so desperate for re- 
spect and acceptance that their only 
goal at an interrogation is to satisfy 
the authorities. To do this, they will 
say what they think the police want 
them to say, even if untrue. More- 
over, if they repeat the untruth 
enough, they may begin to believe 
it. Years of being taunted and re- 
jected have taught them to hide 
their disability with agreeability. 
Desperate for friendship and ap- 
proval, they are eager to please their 
interrogators, who in turn want that 
agreement without concern for its 
veracity. As a result, these defen- 
dants will sign confessions they do 
not understand. The courts then 
rule that the confessions are volun- 
tarily, knowingly, and intelligently 
made. 

Earl Washington grew up in a ru- 
ral home marked with drinking and 
violence. Diagnosed with mental 
retardation and brain damage, he 
attended special education classes 
but never finished school. He had an 
1.Q. between 57 and 69. His teacher 
described him as being easily led. 
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Others who knew him said he would 
agree with everything. He was in- 
terrogated by police about a shoot- 
ing incident. During the interroga- 
tion, he confessed to the shooting 
and five other crimes, including a 
murder. The police later determined 
that he did not commit the shooting 
or four of the other crimes. He was 
tried and convicted of the murder in 
spite of critical factual discrepancies 
in his account of the crime. The trial 
court found his confession to be vol- 
untary and admissible even though 
the court was aware of his false con- 
fessions to the other crimes. Numer- 
ous appeals were unsuccessful. In 
2000, a new series of DNA tests 
showed no trace of Earl Washington 
at the scene of the crime. He was 
pardoned after 18 years in prison.* 

Eddie Mitchell, with an I.Q. of 66, 
ended up on death row in Louisiana. 
He waived all of his rights during 
his interrogation and was later con- 
victed on his confession. When an 
attorney asked him if he understood 
what “waiving his rights” meant, 
Mitchell raised his right hand and 
waved.’ 

Because they claim to understand 
right from wrong, mentally retarded 
defendants are determined fit for 
trial. At trial, they encounter a sys- 
tem that does not compensate for 
their inability to fully participate in 
the trial process, to confer with their 
attorney, and to participate in their 
own defense. In fact, these defen- 
dants strive to conceal their disabil- 
ity from their lawyers as they have 
learned to conceal it from everyone 
else. Many lawyers, in turn, lack the 
training or sensitivity to detect the 
condition and, therefore, do not pro- 
vide a proper defense for their cli- 
ent. 

Billy Dwayne White was a men- 
tally retarded defendant accused of 
murder in Texas. He had an I.Q. of 
66. He was not capable of learning 
to operate a dishwasher in a restau- 
rant or any other simple tasks with- 
out direct supervision. Yet, his trial 
attorney was unaware of his men- 
tal retardation. During his murder 
trial, he fell asleep and began to 
snore. The prosecutor argued to the 
jury that his sleeping demonstrated 
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a lack of remorse for his crime and 
a lack of respect for the criminal 
justice system. White was sentenced 
to death and was executed."” 

Mental retardation should be es- 
tablished on the record through ex- 
pert testimony and presented to the 
jury as a mitigating circumstance. 
This is important for establishing 
the defendant’s level of credibility 
and for making a defense based on 
his lack of culpability to commit a 
crime worthy of the death penalty. 

This is no guarantee of justice, 
however. Trial counsel can know of 
the disability and provide expert 
testimony about it, only to have that 
testimony backfire with the jury. A 
mentally retarded man on trial for 
raping and murdering an elderly 
woman had an expert testify on his 
behalf. The psychologist testified 
that the defendant knew that rape 
was wrong but did not know why. 
When pressed for an answer, he had 
supposed that it might be wrong 
because he did not get permission; 
and when pressed further, he 
blurted out in desperation, “Maybe 
it’s against her religion.” Hearing 
this, the jury gasped." 


Rationale of the Court 
Opponents of the decision reached 
in Atkins argue that the conclusion 
was unnecessary. Thirteen years 
prior to Atkins, the Court decided 
the case of Penry v. Lynaugh, 492 
U.S. 302 (1989). In Penry, the Court 
went to great lengths to set out the 
right of a defendant to proffer miti- 
gating evidence of mental retarda- 
tion to the jury. In Penry, the Court 
made it clear that the jury must be 
allowed to consider the mitigating 
evidence when deciding between a 
punishment of death or life in 
prison. Opponents point out that 
this is a safeguard for the mentally 
retarded, already in place. 
Although the Court refused to 
render an absolute prohibition of 
the imposition of the death penalty 
for the mentally retarded in Penry, 
it did set aside the death penalty 
and remand the case for a new pen- 
alty phase. The Court concluded 
that the statutory questions pre- 
sented to the jury in the form of jury 
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instructions failed to permit the jury 
to give effect to the mitigating evi- 
dence.'* However, upon retrial of the 
penalty phase of Penry, the trial 
judge again read the same three 
statutory questions to the jury in its 
instructions. The case is now on ap- 
peal. 

In Atkins, the Court discussed the 
changes that occurred since its rul- 
ing in Penry. At the time of the Penry 
decision, only two states, Georgia 
and Maryland, and the federal 
government, had statutes prohibit- 
ing the execution of mentally re- 
tarded persons. The Court concluded 
that, when combined with the 14 
states that banned capital punish- 
ment, there was not sufficient evi- 
dence of a national consensus.'® 
Since Penry, 15 more states have 
enacted laws prohibiting the execu- 
tion of persons who are mentally 
retarded. Noting the consistency of 
the direction, the Court said: 

Given the well-known fact that anti- 
crime legislation is far more popular 
than legislation providing protections 
for persons guilty of violent crimes, the 
large number of States prohibiting the 
execution of mentally retarded persons 
(and the complete absence of States 
passing legislation reinstating the power 
to conduct such executions) provides 
powerful evidence that today our soci- 
ety views mentally retarded offenders 
as categorically less culpable than the 
average criminal. The evidence carries 
even greater force when it is noted that 
the legislatures that have addressed the 


issue have voted overwhelmingly in fa- 
vor of the prohibition." 


The Court also pointed to the case 
of Gregg v. Georgia, 428 U.S. 153, 183 
(1976), where it identified “retribu- 
tion and deterrence of capital crimes 
by prospective offenders” as being 
the social purposes served by the 
death penalty. The Court had seri- 
ous reservations that either applied 
to the mentally retarded.” In ad- 
dressing retribution, the severity of 
the punishment should depend upon 
the culpability of the offender. Due 
to the lack of culpability of the men- 
tally retarded offender, this element 
is not met.'® With respect to deter- 
rence in capital sentencing, the 
thinking is that the increased sever- 
ity of the punishment will inhibit 
criminally murderous conduct. Be- 
cause of the cognitive and behav- 
ioral impairments of the mentally 
retarded, they lack the ability to 
understand and process informa- 
tion, learn from experience, engage 
in logical reasoning, or control im- 
pulses.'’ Therefore, the death pen- 
alty is very unlikely to have any 
deterrent effect on a mentally re- 
tarded offender. Continuing to im- 
pose the death penalty on the men- 
tally retarded is a needless 
imposition of pain and suffering due 
to a failure to satisfy or contribute 
to either criteria established in 
Gregg. 


Impact on Florida Law 

In Atkins, the Court inferred that 
the only remaining disagreement to 
be resolved concerning the execu- 
tion of the mentally retarded is the 
process by which defendants are 
evaluated for mental retardation. 
The Court acknowledged that some 
claiming to be retarded will not fall 
within the range of mental retarda- 
tion protected by a national consen- 
sus.'* The Court said further that, 
as in the issue of insanity, “We leave 
to the state(s) the task of develop- 
ing appropriate ways to enforce the 
constitutional restriction upon its 
execution of sentences”—quoting its 
own language from the case of Ford 
v. Wainwright, 477 U.S. 399, 417 
(1986). 

Because of its notoriety as a state 
that is active in its imposition of the 
death penalty, Florida was impor- 
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tant in the development of the na- 
tional consensus. Florida was one of 
the last of the 15 states, since the 
case of Penry v. Lynaugh, to enact 
legislation prohibiting the imposi- 
tion of the death penalty for men- 
tally retarded persons.” 

FS. §921.137 was signed into law 
on June 12, 2001, by Governor Jeb 
Bush. The statute defines mental 
retardation as significantly subav- 
erage general intellectual function- 
ing existing concurrently with defi- 
cits in adaptive behavior and 
manifested during the period from 
conception to age 18. The term “sig- 
nificantly subaverage general intel- 
lectual functioning” is defined as 
two or more standard deviations 
from the mean score on a standard- 
ized intelligence test specified in the 
rules of the Department of Children 
and Families.” 

Many experts believe that this 
definition most likely includes per- 
sons with an I.Q. of 70 or below. The 
Department of Children and Fami- 
lies currently does not have a rule. 
The department has established cri- 
teria favoring the nationally recog- 
nized tests. Two or more standard 
deviations from these tests means 
that an I.Q. of 70 or below, and pos- 
sibly as high as 75, is protected. 

The term “adaptive behavior” is 
defined statutorily as the effective- 
ness or degree with which an indi- 
vidual meets the standards of per- 
sonal independence and social 
responsibility expected of his or her 
age, cultural group, and commu- 
nity.*! This is considered to be the 
equivalent to the significant limita- 
tions in adaptive functioning in the 
areas of communication, self-care, 
home living, social/interpersonal 
skills, self-direction, functional aca- 
demic skills, and work. 

The Florida Supreme Court has 
not yet ruled on the constitutional- 
ity of FS. §921.137. The definitional 
portion of the statute, as it is cur- 
rently being implemented, seems to 
be in line with the recent federal 
ruling. However, some details of the 
statute may have questionable va- 
lidity given the recent U.S. Supreme 
Court decisions. 

Under the Florida statute, the fi- 
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nal sentencing hearing in which the 
court considers the findings of the 
court-appointed experts and any 
other experts offered by the state or 
the defendant takes place following 
the guilt phase and the sentence 
phase of the trial. The Penry case 
would seem to hold that the defense 
is able to offer mitigating evidence 
of mental retardation during the 
guilt and sentence phases. 

The judge, not the jury, deter- 
mines whether the defendant is 
mentally retarded. The question of 
who should have the final determi- 
nation, judge or jury, is certainly 
wide open in light of more recent 
U.S. Supreme Court rulings, and 
remains an open issue. 

Of further concern regarding the 
Florida statute is that the court’s 
finding must be determined by clear 
and convincing evidence. This stan- 
dard of proof will require review by 
the court. There is nothing in the 
Atkins case to suggest an appropri- 
ate standard of proof. Some assis- 
tance may be found in the Ford case 
where the Court said: “It may be 
that some high threshold showing 
on behalf of the prisoner will be 
found a necessary means to control 
the number of nonmeritorious or 
repetitive claims of insanity.”” 

Finally, the Florida statute states 
that it does not apply to a defendant 
who was sentenced to death prior to 
the effective date of the act.” This 
restriction definitely should be chal- 
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lenged in light of the clear mandate 
of the Atkins case. There are many 
mentally retarded defendants sit- 
ting on death row whose fates will 
be determined in the months and 
years to come. U 
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Philip Fougerousse is a certified 
mediator with the Fraxedas Mediation 
Firm in Maitland. With a law degree 
from Indiana University at Indianapo- 
lis, former Judge Fougerousse served as 
a member of the Florida Supreme Court 
Commission on Fairness. He was ap- 
pointed by Governor Chiles as chair of 
the Florida Coordinating Council on the 
Americans With Disabilities Act. He is a 
member of the Disability Law Commit- 
tee of the Public Interest Law Section. 

This column is submitted on behalf 
of the Public Interest Law Section, 
Gerard F. Glynn, chair. 
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Privileged Information 
by Terry Lewis 
Reviewed by Daniel Staesser 

In his new novel, Privileged In- 
formation, Judge Terry Lewis 
weaves his second legal mystery 
tale involving attorney Ted Stevens 
and Florida’s Big Bend territory. 
Amid cash flow problems in the 
firm and a drinking problem that 
has resulted in Stevens’ suspension 
from the practice of law, his part- 
ner Paul Morganstein stumbles 
across a case that could solve their 
financial woes, but also could raise 
a whole new set of questions. 

Morganstein’s client, Jimmie Ray 
Conley, has been charged with the 
murder of a Pinnacle Paper Com- 
pany executive. Conley fits the pro- 
file as a member of an environmen- 
tal extremist group called the 
“Swamp Rats,” and he can be placed 
at the scene of the crime. 

As the physical evidence mounts 
—from a spray paint can with 
Conley’s fingerprints to shoe prints 
in his size found at the scene— 
Morganstein becomes increasingly 
convinced that his client had some- 
thing to do with the murder. 

During the investigation, details 
surface about a murder that nobody 
knew happened 30 years earlier. 
This evidence suggests that Conley 
may have been involved in killing 
his best friend—Morganstein’s 
younger brother David—who had 
presumably committed suicide by 
parking his car on a train track. 

Morganstein is faced with the di- 
lemma of whether to disclose privi- 
leged information in the interest of 
greater justice, thereby vindicating 
his brother’s death, or to honor the 
oath of confidentiality in the inter- 
est of his client. 

As the trial nears a verdict, 
Morganstein receives an anony- 
mous phone call setting up a secret 
rendezvous that nearly turns 
deadly as he finds himself running 
from a killer and perhaps closer to 
the truth—the truth that neither he 
nor Assistant District Attorney Kyle 


Dixon could have foreseen. 

This reviewer agrees with Pub- 
lishers Weekly when it says of Lewis, 
“Writing in prose that is both 
straightforward and resonant, 
Lewis, a native Floridian and Tal- 
lahassee trial judge, clearly knows 
his legal and geographic territory. 
Better, he knows how to render a 
world filled with both evil and com- 
passion. This well-crafted drama 
rings with authenticity all the way 
to its heart-stopping conclusion.” 

This fast-paced 336-page novel, 
which addresses ethical questions 
faced by many attorneys regarding 
client confidentiality, unfolds dra- 
matically. Published by Pineapple 
Press, Inc., Privileged Information 
can be purchased for $19.95. 


Daniel Staesser is assistant editor for 
The Florida Bar Journal. 


Restatement of the Law 
Third, Trusts, Vol. 1 and 2 

The American Law Institute 
presents a contemporary treat- 
ment of trust law with its new 
Restatement of the Law Third, 
Trusts, Volumes 1 and 2. 

The volumes cover the nature, 
creation, and elements of trusts. 
Drawing both on court decisions 
and on statutes, the volumes pro- 
vide guidance to legislators, 
judges, and especially to those who 
counsel trustees and beneficiaries 
and who endeavor to draft trusts 
that will accurately reflect the in- 
tentions of donors. The Restate- 
ment provides guidance and ratio- 
nale as to what courts may or may 
not regard as legitimate chari- 
table purposes and what are ap- 
propriate applications of the cy 
pres doctrine. 

Using language that provides 
for a continuing evolution of so- 
cial attitudes and individual ob- 
jectives, these new volumes in- 
clude consideration of permissible 
private and charitable purposes 
and of trust law policy, which has 
become troublesome with racial, 


religious, and gender restrictions 
in charitable trusts and person- 
ally intrusive conditions in pri- 
vate trusts. 

The volumes combine provi- 
sions, illustrations, comments, 
and reporter’s notes. The com- 
ments give the background, ratio- 
nale, and applicability of black- 
letter provisions, while the 
reporter’s notes document and dis- 
cuss the sources for the black let- 
ter and comments and provide a 
basis for further research. 

To order Restatement of the Law 
Third, Trusts (Vol. 1, 433 pages 
and Vol. 2, 690 pages), call 800/ 
CLE-NEWS. The volumes, which 
sell for $206.50, may also be pur- 
chased on the Internet at 
www.ali.org. 


The Law and Older 
Persons: Is Geriatric 
Jurisprudence Therapeutic? 
by Marshall B. Kapp 

Therapeutic jurisprudence is a 
way of exploring the ways that the 
practice of law, as opposed to 
theory, can have positive or nega- 
tive effects on real people in real 
situations. Written by Marshall 
Kapp, The Law and Older Persons: 
Is Geriatric Jurisprudence Thera- 
peutic? applies the questions sur- 
rounding therapeutic jurispru- 
dence to the areas of geriatrics 
and gerontology, focusing on laws 
pertaining specifically to older 
persons in the United States. 

Through thoroughly referenced 
chapters, discussion, and case ex- 
amples, Kapp answers questions 
like: 

e Is legal involvement and in- 
tervention in the lives of older per- 
sons a good thing for both the in- 
tended beneficiaries and society 
as a whole? 

eWhat is therapeutic jurispru- 
dence and why is it relevant to 
older Americans? 

e What is the intent of the laws 
pertaining to older persons in such 
contexts as nursing home and 
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home health care regulation; end- 
of-life medical decisionmaking; 
regulation of research involving 
older persons as human subjects; 
the role of consumer choice and 
control for older persons in select- 
ing health plans and directing 
their own long-term care; guard- 
ianship; employment; retirement; 
age discrimination; and the profes- 
sional liability tort system? 

Targeting lawyers, as advocates 
for the elderly and our future 
selves, Kapp answers these ques- 
tions, but offers alternatives for 
when regulation fails. 

To order The Law and Older Per- 
sons, published by California Aca- 
demic Press (240 pages, paperback, 
$28) visit www.cap-press.com, or 
call 800/489-7486. 


Self-Representation and 
Pretrial Allegations of 
Ineffective Assistance 
of Counsel 

by Angela D. McCravy 

Complaints about the quality of 
legal representation, as well as re- 
quests for self-representation, are 
occurring with increasing fre- 
quency in today’s criminal court- 
rooms. The intricate nature of 
these issues, and the sometimes con- 
flicting efforts at refinement and clari- 
fication by Florida’s appellate courts, 
have resulted in frustrated trial 
judges and confused prosecutors 
and defense attorneys. 

Self-Representation and Pretrial 
Allegations of Ineffective Assis- 
tance of Counsel—A Comprehen- 
sive Analysis of Faretta and Nelson 
Issues in Florida, by Angela D. 
McCravy presents a clear and com- 
prehensive analysis of Nelson and 
Faretta issues in Florida. It serves 
as an ideal courtroom manual for 
those on both sides of the aisle who 
regularly engage in the practice of 
criminal law in Florida, as well as 
members of the judiciary. 

The book is divided into four sec- 
tions: complaints about court-ap- 
pointed counsel; requests for self- 
representation; standby counsel 
and hybrid representation; and the 
appeal process. 

The footnotes contain extensive 


citations to authority in large, 
easy-to-read print. At the end of 
the book is an appendix contain- 
ing the trial-stage Faretta inquiry, 
the plea-stage Faretta inquiry, a 
juvenile waiver of counsel form, 
and blank pages for notes on up- 
dated case law and statutory 
changes. 

The 78-page paperback sells for 
$9.50 plus shipping through the 
publisher’s site at 
lstBooks.com. The 215K e-book 
may also be purchased through the 
publisher’s Web site for $3.95 or or- 
dered from 1stBooks at 888/280- 
7715. 


Winning on Appeal: Better 
Briefs and Oral Argument 
by Judge Ruggero J. Aldisert 

Since it was first published more 
than a decade ago, Winning on Ap- 
peal: Better Briefs and Oral Argu- 
ment by Judge Ruggero J. Aldisert 
has been adopted by many law 
schools for appellate advocacy 
courses. 

In the second edition, Judge 
Aldisert reorganizes the book, ex- 
panding the first edition’s 17 chap- 
ters to 25. Aldisert creates an in- 
structive how-to manual for the 
appellate advocate, maintaining the 
format of part 1 of the book, “The 
Theory and Criticisms of Written and 
Oral Appellate Advocacy.” 

Part 2, “Technical Requirements 
for Briefs,” contains a chapter on 
jurisdiction as well as issue pres- 
ervation and standards of review. 

The major revisions from the 
first edition appear in parts 3 and 
4 of this new edition. Aldisert de- 
signed the chapters in these sec- 
tions to identify discrete require- 
ments for an effective brief or 
argument, and to explain how to 
meet these prerequisites. Ch. 23, 
“How Top-Flight Appellate Law- 
yers Prepare,” is new to the second 
edition, and contains advice from 
appellate lawyers on how to pre- 
pare for oral argument. 

Throughout the second edition of 
Winning on Appeal, 19 current 
chief justices of state courts, nine 
chief judges of U.S. courts of ap- 
peal, more than 20 U.S. circuit 
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judges, and state appellate judges 
give their thoughts on how to write 
a brief and how to argue a case. 
Published by the National Insti- 
tute for Trial Advocacy, the 400- 
page book is available by calling 
800/225-6482. It sells for $59.95. 


The Law of 

Teacher Evaluation 

by Lawrence F. Rossow and James 
O. Tate 

Reviewed by R. Craig Wood 

The second edition of The Law of 
Teacher Evaluation, written by 
Lawrence F. Rossow and James O. 
Tate, provides an exhaustive guide 
to the arena of teacher evaluation. 
Rossow and Tate provide a wealth 
of information and sources of ben- 
efit to school administrators, super- 
visors of instruction and other 
teacher evaluators, as well as attor- 
neys. Their analysis is straightfor- 
ward and to the point. The authors 
have captured the essence and the 
breadth of the issues involved in 
this most litigious area. 

The monograph fully discusses a 
wide variety of issues with chapters 
regarding the content of evalua- 
tions, the role of evaluations in the 
termination process, the procedural 
aspects of evaluation, and the use 
of testing in the evaluation of teach- 
ers, as well as the issues of defama- 
tion during the process. Thus, the 
authors have essentially provided 
the student of education law with 
an easy-to-read, well-documented, 
thoughtful analysis of the entire 
process of teacher evaluation. 

This essential work is a must read 
for building principals as well as 
school attorneys. Rossow and Tate 
have provided an important addi- 
tion to the education law literature 
and to the improvement of educa- 
tion practice. 

The Law of Teacher Evaluation, 
published by the Education Law 
Association, is 124 pages, sells for 
$28.50, and can be ordered by visit- 
ing www.educationlaw.org. 


R. Craig Wood is research professor 
and co-director of UCEA Center for Edu- 
cational Finance, College of Education, 
at the University of Florida. 
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expert witness experience, all types i 
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- Contact W. Wheeler Smith, tion, truéking/rav, disputes, product Hiab ili 
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mental Disabilities, mental 


e and hospital standard care - 
AUTOMOTIVE as mess services provided related to 


cies. William A. Lybarger, Ph.D., 


Accident investigation, Inj 
Property Damage, Defect, Negli 
Fraud, Bad Faith, Faulty Repair. 
wide,¢ Salvatore R. Raimondi, 
6022, website: www.automoti : 
E-mail: AFSASSOCIATES @ 


‘Real Estate Law 


Handwriting a James L. Mack, Board Certified Ri 

Estate Lawyer with 53 years of practice i 
ively in the area of real estate law, 
ailabie to act as expert witness or 
in real property litigation in 


Document Examiner/Handwriting 
© wen Quinn, 101 Century 21 Drive, Suite 
720, Jacksonville, FL 32216, (904) 721-3434. 
experience in Federal and State 
ories. Qualified in Federal and 
Retired FDLE Document Examiner. 


, 20185 East Country Club Drive. #607 
80, (305) 983-2266, fax (305) 682-1533. 


Crime Lab 
= Seawright & Associates, Inc. L. State court 


Professional and credible expertise If in Handwriting 


discrimination, harassment, neglige@t nin 
retention, internal investigations, comips 

organizational development, and ge 
resources. Winter Park, Florida. (408% 


Forensic Document Examiner, nts who have securities accoun 
TaGmas Vastrick, 380 S. State Road 434,Suite Referral 


co-counsel expert witness affiiiati 
1004-1242, Altamonte Springs, FL 32714. (800) David MoGee and Peter J. Mougey, Bego 


Visit us at www.seawright.com. 544- 0004. formerly with U.S. Postal Inspection Lane, Pensacola, (850) 432-2451. 
erice Grime Lab. Over 25 yrs. Experience. 
ABFDE Ce ified (former Board Director.) Court 


Guaited throughout southeast. 


Check out The Florida Bar 


Insurance 


| AGhTS* B. Tickle - Insurance Consultant, 
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| Enforcement & Security or of securities arbitration arti 
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About the Bar ¢ CLE « Legal Links * : i Suite 44 Plantation, FL. 33324 phone 
| Contact Us . (4 423-6 
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Medical 
For Quality: Credible medical 107 ediary 
experts. Bifice 1986. We have Florida physi- Serviceg; delayed, reverse an build-to- 
Clans Wie agreed to review your malprac- suit. 20 @xperenee. Vill Work with you and 
tee ase, and if it has merit, testify for you. your clients. Gompetiive pricing. Call Jeff Riddell 


OF Gefense. 1-800-284-3627. Visit us 36 300 or FAX (941) 955- 9380 f 


ATTORNEY REFERRAL SERVICES EXPERT WITNESS EXPERT WITNESS CONTINUED 
t month we m Expert 
attorneys. Americans : 
have referrals the America = 
ie calls Services, Ir - 
, phone ringin 
5 ardation, speci ion, mental 
special education, mental health, Premises Liability & Security; P lice 
3 Practices Procedures, Wrongtul death, William 
T. Gaut (239) Naples, Flonda Visit 
FORENSIC SERVICES website: wigalut.com. 4 
ntion- 
) 832- 
ics.net a = 
___EMPLOYMENT EXPERT 
: 
losses. 
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| 
pages,Contact 
Bruce Mellinger at (850) 561-5687 
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Psychiatric Expert Witness 


Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 
Neurological Training & Experience 


e Criminal Defense & Sentencing 

e Personal Injury 

e Sexual Harassment 

e Medical Malpractice 

e Other Related Neurological Disorders 
Not a Referral Service 

Micuaet I. Rose, M.D., F.A.P.A. 

(305) 856-6219 


© Diplomate of the American Board of Psychiatry & 
Neurology in Psychiatry with added Qualifications in 
Forensic Psychiatry * Board Certified 


CLIENTS NOT PAYING? 


Collections Specialist For Florida 
Law Firms Since 1972 


Dignified 

¢ Professional 

* Quick, Proven Results 

Malpractice 
No Fee! 

¢ Extensive Attorney References 


Call now for a free, no 
obligation Consultation. 


Abrams, Farrell, Wagner 
& Associates, Inc. 


I—| CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL: MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 


Call (727) 579-8054 
Fax (727) 573-1333 


We are pleased to receive your calls. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bidg. II, Suite 190 
Clearwater, Florida 33762-5552 


1-800-495-8258 


GOLDSTEIN LEWIN & CO. 


Certified Public Accountants and Consultants 


Find out why many attorneys and 
business owners choose Goldstein 
Lewin valuation professionals. We 
provide sound and supportable 
business valuations for: 

> Litigation Consulting 

> Divorce 

> Estate/Gift Taxes 

> Family Limited Partnerships 


For further information, contact: 
Sal Bochicchio, CPA*/ABV, CVA 


Mark R. Gold, CPA*/ABV, CBA 
*Licensed in the State of Florida 


1900 NW Corporate Bivd. 
Suite 300E 
Boca Raton, FL 33431 
Tel: (561) 994-5050 
www.goldsteiniewin.com 


If it's a question of 


Safety... 


The answer must be 


Engineering, Safety, and = 
Security Experts Profess é oO nal 


(All Disciplines) 


Professional Safety Incorporated 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med Witness provides quality medical 


— 

? 
ake 

in 
i Fer be 
mee 1.800.562.7233 Located in the Palm Beach Area ETY) 
H 
e | 
9 e 
| 
4 

82 THE FLORA R 2003 


Bill Hager, President 


InterCity Testing & 
Consulting Corporation 
Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 
Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, 
Recreation, Aquatics; Toxic Exposure; Transpor- 
tation, Tires; Highway Safety; Warning/Instructions. 
Website: www.IinterCityTesting.com. 
1) 745-7940 ¢ FAX (561) 745-7 
Jupiter, Florida 33468 


Expert Witness Testimony 
For Insurance-Based Litigation 


Insurance Metrics Corporation 


Specializing in: 


insurance and workers compensation, 
industry and regulatory standards, rate-making, 
unfair trade practices, antitrust, damages and more 


561-995-7429 


Former Insurance Commissioner 
www.ex insurancewitn .com 
Former NCCI CEO expertinsurancewitness.co 


Professional 


ASSET 


Locators, etc. 
“Hard to find” assets, 
Debtors located, Backgrounds 
PAL Investigations 
Lic # PI10350 


(800) 537-6900 


Since 1983 www.4pal.com 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


HE SAYS it's no sweat running the latest software. 
WE SAY what about a mile? 


With all the pointing and clicking 
and surfing kids do today, their 
fitness levels are dragging. New 
orthopaedic research reveals that 
just 35 minutes of walking per day 
can help kids fortify skeletal tissue, 
which leads to stronger bones as 
adults. Encourage your kids to get 
up, get out, and get moving. For 
more information on the benefits of 
keeping kids active, visit aaos.org. 


AMERICAN ACADEMY OF 
ORTHOPAEDIC SURGEONS 
The most moving advances 

in medicine. 


1-800-824-BONES 
Wwww.aaos.org 
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Aetna 


Blumberg Excelsior 


Corporate Creations 

East Bay Mortgage 
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Florida Lawyers Mutual Cover 3 
Forensis Technologies 39 
Gilsbar 17 
Goldstein Lewin 82 
Government Liaison 83 
Great American Ins. 47 
Health Care Auditors 82 
Insurance Metrics 83 


InterCity Testing 83 


And now, Mr. Barfy, tell us where you were on 
the night that Billy Conroy finished his homework. 


Int’] Genealogical 25 
Levin, Papantonio 21 
LexisNexis Cover 2, 1,7 
Med Witness 82 
Harvey E. Morse, P.A. 33 
National Institute for 

Trial Advocacy 
Professional Asset Locators 
Professional Safety 
Ricci, Leopold 
Dr. Michael Rose 
West 3, Cover 4 


STEVE RUSHING 


Motion denied. 
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© 2003 West, a Thomson business 1-302526/7-03 


Your love of the law sets you apart. But your commitment to balance keeps 


you always within reach. New Westlaw® technology like ResultsPlus™ brings 
related information to you, instead of you having to go find it. Which saves 


more time for all who value your counsel. Differences that matter. 


Click west.thomson.com or call 1-800-762-5272 
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